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STATEMENT OF QUESTIONS INVOLVED

Whether this Court should, on an emergency basis, remand this action to the trial
court with nunc pro tunc or retroactive effect so that the trial court’s orders can
continue in full force and effect, so that discovery can proceed as scheduled, and so
that the evidentiary hearing can proceed as scheduled?

Plaintiffs/Appellees International Outdoor answers: No

Defendant/Appellant Lamar Advertising of Michigan, Inc. answers: Yes

il
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I. INTRODUCTION

Appellant Lamar Advertising of Michigan, Inc. (“Lamar”) asks this Court to remand this
case to the trial court so that the trial court can continue with an evidentiary hearing scheduled for
August 23, and that the on-going discovery ordered by the trial court may also continue. The
Appellee International Outdoor belatedly raised a jurisdictional challenge to the trial court’s
orders, which resulted in this Court issuing an opinion reversing the trial court’s order denying the
motion dismiss. But this Court specifically told the parties that “[t]his Court, however, may
remand to allow additional evidence to be taken. MCR 7.216(A)(5). In light of the pending appeal,
the proper procedure to obtain the development of a factual record is by a motion for remand
pursuant to MCR 7.211(C) in the pending claim of appeal[.]” This is that motion. Lamar asks this
Court to consider this motion on an emergency basis so that a deposition scheduled for August 17,
which is to be conducted in Portland, Oregon, and in which counsel for Lamar having obtained
non-refundable airline tickets, may proceed as scheduled.

The underlying dispute between the parties involves competing leases to erect a billboard
on the same piece of property. The property is owned by Defendant SS MITX, LLC (“Simply Self
Storage”). International Outdoor had the first in time lease with Simply Self Storage. International
Outdoor claims it renewed the lease via a written lease renewal sent by its President, Randy Oram.
At trial, Mr. Oram testified that the only evidence of the lease renewal was his testimony and the
lease renewal itself. Simply Self Storage testified that it never received the lease renewal, believed
the prior lease had expired, and subsequently leased the same property to Lamar. The jury sided
with International Outdoor. But almost one year after judgment was entered in the case, Patrick
Depa, a former International Outdoor employee (who was not identified as a witness in the trial or
as someone with knowledge of the facts of the case) came forward with an affidavit stating that

Mr. Oram perjured himself because he did not timely renew the lease and he submitted a fabricated
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lease renewal that he created in July 2016 and backdated to December 2013 to make it appear
timely. Lamar and Simply Self Storage timely filed a motion to set aside the judgment with the
trial court pursuant to MCR 2.612(C). The issue before this Court is the authority of the trial court
to conduct the evidentiary hearing it has scheduled for August 23 and to continue with the
discovery that has been ongoing in this case.

Lamar asks this Court to grant this motion on an emergency basis and remand this matter
to the trial court immediately. Lamar asks this Court to issue such an order nunc pro tunc or
retroactively, so that the orders issued to date, that the discovery that is ongoing, and that the
evidentiary hearing that has been scheduled may continue as previously ordered. Lamar asks that
this Court: (1) grant this motion on an emergency basis; (2) remand this matter to the trial court
nunc pro tunc or retroactively, so that the trial court’s orders from June 19, 2019 forward remain

effective; and (3) award any other relief that this Court deems appropriate, just and equitable

I1. BACKGROUND

A. Judgment and Appeal

The trial court entered a judgment in favor of International Outdoor against Lamar on June
7, 2018. (Ex. 1; Judgment). On September 17, 2018, the trial court issued an order denying
Lamar’s motion for JNOV. (Ex. 2; 09/17/18 Order). On October 8, 2018, Lamar timely filed a
claim of appeal as of right with this Court. (Ex. 3; Court of Appeals Register of Actions). That
appeal has been fully briefed, but this Court has not scheduled a date for oral argument on appeal
(both Lamar and International Outdoor having preserved oral argument). (Ex. 3).

B. The Motion to Set Aside the Judgment Based on Fraud or Misconduct of a
Party; and Subsequent Action in The Trial Court, and This Court’s Reversal

In late-May 2019, Patrick Depa contacted counsel for Simply Self Storage — unsolicited —
stating that in July 2016 he had witnessed Randy Oram fabricate and backdate the lease renewal

2
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to December 2013. (Ex. 4; Depa Aff.). Mr. Depa’s May 30, 2019 affidavit directly contradicted
Mr. Oram’s trial testimony when he told the jury that the lease renewal was created and sent in
December 2013. Compare (Ex. 4 at 4) with (Ex. 5; Trial Tr. at 11:105:18-20).

On the basis of Mr. Depa’s affidavit, on June 6, 2019 Lamar and Simply Self Storage filed
a motion to set aside the trial court’s judgment on the basis of fraud or other misconduct of a party
under MCR 2.612(C)(1)(c). (Ex. 6; Motion to Set Aside Judgment). International Outdoor
opposed that motion on the merits but did not raise any claim regarding the jurisdiction of the trial
court. The trial court held a hearing on that motion on June 19, 2019 and at the conclusion of the
hearing issued the following order: “Defendants’ Motion is HELD IN ABEYANCE until such
time as the Court holds an evidentiary hearing on the matter.” (Ex. 7; 06/19/19 Order). The trial
court’s June 19 order allowed the parties to conduct discovery regarding the statements made in
Mr. Depa’s affidavit and how those statements contradict Mr. Oram’s testimony at trial. (/d.).
Since June 19, the trial court has issued other orders on motions brought by the parties regarding
the scope and procedure for discovery. See, e.g., (Ex. 8; 07/03/19 Order Granting, In Part,
International Outdoor’s Motion for Protective Order); (Ex. 9; 07/03/19 Protective Order); (Ex. 10;
07/24/19 Order Denying International Outdoor’s Motion for Reconsideration); (Ex. 11; 07/31/19
Order Granting Lamar’s Emergency Motion Regarding Computer Inspection). However, the trial
court did not issue any order setting aside or amending the June 7, 2018 judgment.

OnJuly 31, 2019, for the first time, International Outdoor raised the issue of the trial court’s
jurisdiction to set aside the judgment given this pending appeal, by filing a motion to dismiss
Lamar and Simply Self Storage’s motion. The trial court denied International Outdoor’s motion.

(Ex. 12; 08/07/19 Order Denying International Outdoor’s Motion to Dismiss). International
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Outdoor filed an emergency application for leave to appeal that order in this Court on August 13,
2019. On August 14, 2019 this Court ordered:

In lieu of granting the application for leave to appeal, the Court orders,
pursuant to MCR 7.205(E)(2), that the August 7, 2019 order of the Oakland County
Circuit Court denying plaintiff’s motion to dismiss postjudgment proceedings
hereby is REVERSED. Generally, once an appeal is filed, the trial court does not
have jurisdiction to amend its final orders or judgments. Lemmen v Lemmen, 481
Mich 164, 165-166; 749 NW2d 255 (2008); Ypsilanti Fire Marshal v Kircher (On
Reconsideration), 273 Mich App 496, 542; 730 NW2d 481 (2007). This Court,
however, may remand to allow additional evidence to be taken. MCR 7.216(A)(5).
In light of the pending appeal, the proper procedure to obtain the development of a
factual record is by a motion for remand pursuant to MCR 7.211(C)(1) in the
pending claim of appeal, International Outdoor Inc v SS Mitx LLC, Docket No.
345784. [(Ex. 13;08/14/19 Court of Appeals Order in Docket No. 350180)].

C. Facts Necessitating Emergency Action by This Court
1. There Is Ongoing and Continuing Discovery Including A Non-Party
Witness Deposition Scheduled for Saturday, August 17, 2019 In
Portland Oregon
The most immediate issue facing the parties is the scheduled deposition of Patrick Depa
set for Saturday, August 17, 2019 at 2:30 p.m. in Portland Oregon. (Ex. 14 Patrick Depa
Deposition Notice). On the basis of International Outdoor’s deposition notice, counsel for Lamar
purchased non-refundable airline tickets to attend the deposition. (Ex. 15; Airline Tickets).
International Outdoor now takes the position that based on this Court’s August 14, 2019 order, the
entirety of the motion to set aside the judgment is a nullity and thus there is no need for the
deposition; yet, if the motion for remand is granted, it wants to proceed with the deposition. (Ex.
19). The parties need an answer from this Court regarding the remand issue so that the deposition
may proceed as scheduled on Saturday, August 17.

2. There Is A Court-Ordered Discovery Cutoff for August 19, 2019 And
A Noticed Deposition Needs to Be Completed
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In its order holding in abeyance the motion to set aside the judgment, the trial court ordered
that the parties could conduct limited discovery, but the discovery had to be completed “on or
before August 19, 2019.” (Ex. 7). Lamar had noticed the deposition of Jeffrey Sieving on August
15, 2019. (Ex. 16; Sieving Dep. Notice); see also (Ex. 8). Given this Court’s August 14, 2019
order, however, International Outdoor has refused to produce Mr. Sieving for his deposition on
August 15. (Ex. 19). Given the time needed to file this motion, and given the relief requested in
this motion, Lamar has cancelled the original deposition date and re-noticed the deposition for
August 19, 2019. (Ex. 17; Re-Notice of Jeffrey Sieving Deposition). Here, too, the parties need
clarification from this Court to determine whether the deposition can proceed as currently
scheduled to meet the trial court’s discovery cutoff deadline.

3. International Outdoor Wants To (Again) Delay the Computer
Inspection

One of the issues raised by Mr. Depa’s affidavit was that the computer Mr. Oram used to
create the fabricated lease renewal was still in International Outdoor’s possession. (Ex. 4 at 96).
At trial, Mr. Oram testified that the computer was no longer in his possession. (Ex. 5 at I1:110:7-
10). If the computer was in Mr. Oram’s possession, it presumably would show when the letter
was, in fact, created (or if the letter had been created and deleted, or other such information). On
the basis of this disputed fact, the trial court ordered a forensic examination of the computer and
server, in its June 19 order (Ex. 7). Initially, International Outdoor agreed to produce the computer
for inspection, provided that it was subject to extensive resections in a protective order. To that
end, the parties agreed on the record to the terms of a protective order placing substantial
restrictions (including an expert’s eyes-only provision) on the inspection. (Ex. 9).

But, since the time for the inspection has come due, International Outdoor has thrown up a

series of roadblocks intended to interfere with the inspection. First, International Outdoor
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attempted to renege on its agreement in open court and have the protective order rescinded via a
motion for reconsideration in the trial court. When the trial court denied that motion, (Ex. 10),
International Outdoor filed an emergency application for leave to appeal that order with this Court.
This Court denied that application and sanctioned International Outdoor for a vexatious appeal.
(Ex. 18; 07/25/19 Order in Docket No. 349907).!

Next, International Outdoor refused to allow the forensic computer expert to leave its
offices with a copy of the hard drive and server he had created an image of so that he could analyze
the image on the equipment at his office; this objection was not made based on any provision of
the protective order or any motion for a further protective order but just International Outdoor’s
refusal to allow the expert to complete his work. Lamar then had to file an emergency motion to
allow the expert to take the imaged computer and server with him to his office to work on the
inspection. The trial court granted that motion (Ex. 11), but International Outdoor’s tactics delayed
the inspection by several days.

Now, International Outdoor demands that all work on the inspection stop again until this
Court remands this action to the trial court. (Ex. 19; 08/14/19 E-mail Breutsch to Neuman). Here,
too, Lamar request action from this Court so that the on-going discovery process regarding the
computer will not continue to be interrupted and delayed.

4. There Is an Evidentiary Hearing Scheduled for August 23, 2019

In its June 19 order, the trial court set a hearing date for an evidentiary hearing on this

motion for August 23, 2019. (Ex. 7). Based on that order, Mr. Depa — who lives in Oregon -

secured time off from his new employer and secured air travel and lodging arrangements so that

"'Nothing in that July 25, 2019 order from this Court indicated that the trial court lacked jurisdiction
to conduct the proceedings that led to the emergency application for leave to appeal.

6
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he could be here for the August 23 hearing. Lamar has also retained its expert witness on computer
forensics to appear and testify that same day. Now, International Outdoor wants to use this Court’s
August 14, 2019 order as a means for delaying this action. (Ex. 19). Lamar does not want to delay
or adjourn the evidentiary hearing scheduled for August 23.

5. Patrick Depa Has Credibly Alleged That International Qutdoor Has
Attempted to Intimidate Him and Prevent Him from Testifying

On July 21, 2019, Mr. Depa contacted counsel for Simply Self Storage to tell him that he
received two phone calls from Steve “Shea”,> who Mr. Depa described as “a friend of Randy’s.”
(Ex. 20; 07/21/19 E-mail). In the first call, Mr. Shaya told Mr. Depa to “recant what I wrote in my
affidavit because Randy and his lawyers are going to sue me until I am broke, get personal with
me and my past, call my mother and kids by subpoena and wreak [sic] all future job opportunities.”
(Id.). In the second call, made on July 21, Mr. Shaya became much more threatening telling Mr.
Depa “sin is punishable by death. That I should just write him an affidavit recanting all of what I
said so he could get it to Randy. He said ‘Patrick just end all of this nonsense before this ends in
blood shed.”” (/d.). Lamar is significantly concerned, given the detail expressed by Mr. Depa in
the threats made to him, that any delay in this hearing would increase the likelihood of further
threats, or, worse yet, action on those threats.

D. International Outdoor Is Attempting to Escape Liability for Committing A

Fraud on The Court by Using Conflicting Court Rules to Avoid the Merits of
The Motion
International Outdoor has taken the position that if this Court grants a motion for remand,

then Lamar “would have to re-file your motion and we would have to deal with the issue of its

timeliness under the court rule.” (Ex. 19). Stated more completely, International Outdoor takes

2 The e-mail identified Steve “Shea” but subsequent written materials submitted by International
Outdoor identify him as Steve “Shaya”. (Ex. 14)

7
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the position that if this Court remands this case to the trial court, then the motion to set aside the
judgment would have to be re-filed. The problem being, that the time for filing a motion to set
aside the judgment is limited by MCR 2.612(C)(2) to one year after the entry of the judgment. The
judgment was entered in this case on June 7, 2018, and International Outdoor intends to argue that
any re-filed motion would be untimely. (Ex. 19)

III. ARGUMENT

A. The Conflicting Court Rules at Issue
The crux of the issue before this Court is the conflict between two court rules: MCR
2.612(C) and MCR 7.208(A). MCR 2.612(C) provides, in pertinent part:

(1) On motion and on just terms the court may relieve a party or the legal
representative of a party from a final judgment, order, or proceeding on the
following grounds:

skeksk

(c) Fraud (intrinsic or extrinsic), misrepresentation, or other misconduct of
an adverse party.

KKk

2) The motion must be made within a reasonable time, and, for the grounds
stated in subrules (C)(1)(a), (b), and (c) within one year after the judgment, order,
or proceeding was entered or taken. (emphasis added).

MCR 7.208(A) provides:

(A)  Limitations. After a claim of appeal is filed or leave to appeal is granted,
the trial court or tribunal may not set aside or amend the judgment or order
appealed from except:

(1) by order of the Court of Appeals,

2) by stipulation of the parties,

3) After a decision on the merits in an action in which a preliminary
injunction was granted, or

4) As otherwise provided by law. (emphasis added).
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The conflict arises when, as here, newly discovered evidence comes to light after a claim
of appeal is filed, but before the running of the absolute one-year time limit on the time to file a
motion for relief from judgment. As the leading treatise on the Michigan Curt Rules explained:

The effect of a pending appeal on the power of the trial court to grant relief under

MCR 2.612(C), however, creates problems. MCR 7.208(A) provides that, after a

claim of appeal is filed or leave to appeal granted, the trial court may not set aside

or amend the judgment or order appealed from except by order of the court of

appeals, by stipulation of the parties, or otherwise provided by law. Yet the time

for filing a motion seeking relief from the judgment continues to run while the case

is pending on appeal. This leads to undesirable complications, either requiring a

party seeking relief from judgment to present its grounds first to the appellate court,

which may then remand the case to the trial court if the grounds are well taken, or

requiring the motion to be filed in the trial court while the appeal is pending

although the court cannot act upon it until the case is remanded. [(Ronal S.

Longhofer, Michigan Court Rules Practice (2018 ed), Author's Commentary, §

2612.20, p. 840)* (emphasis added)].

The problems identified in Longhofer’s commentary are only exacerbated in this case
where Simply Self Storage was approached by Mr. Depa (whose knowledge of the facts regarding
the renewal letter was not disclosed by International Outdoor during the course of discovery in this
action — despite an interrogatory request on that issue) mere weeks before the one-year time limit
on filing a motion for relief from judgment was set to expire. Thus, Lamar and Simply Self Storage
could not even avail themselves of the first option — filing a motion in the Court of Appeals asking
it to remand the case to the trial court to decide the motion to set aside the judgment. Lamar and
Simply Self Storage were only left with filing the motion for relief from judgment in the trial court
and proceeding from there. Lamar and Simply Self Storage’s filing the motion for relief from

judgment in this Court on June 6, 2019 — one day before the one year time limit was set to expire

was not an attempt to skirt the court rules or ask the trial court to engage in a prohibited practice -

3 A copy of the relevant section is attached to this brief as Exhibit 21.
9
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it was their only choice to preserve this substantial issue. Lamar and Simply Self Storage were
trapped by an unintended conflict in two different court rules.

B. How This Court Had Addressed This Similar Situation in The Past — Entering
an Order Remanding the Case Nunc Pro Tunc

This Court has addressed a similar procedural issue in Korneffel v Flynn, unpublished
opinion per curiam of the Court of Appeals dated Aug. 1, 2000 (Docket No. 207234).* In
Korneffel, the plaintiffs sued the defendants for forfeiture of a land contract. Korneffel, supra. at
p. 2. The defendants attempted to redeem the property and a dispute arose over the redemption
process. Id. While the dispute over the redemption was pending the defendants continued to live
in the property. Id. Thus, as part of the damages, the plaintiffs asked the trial court to award them
the reasonable rent for the property while the litigation was pending and the defendants were living
at the property. Id. At the close of trial, the trial court granted a judgment to the plaintiffs for the
reasonable rent, including the taxes which were paid into escrow, with no set off for those taxes
against the award of reasonable rent. /d. at p. 9. During the course of arguing post-trial motions
— without the benefit of a transcript — defense counsel convinced the trial court that the issue of
setoff had not been decided at trial. /d. The trial court, based on the defendants’ argument, lowered
the amount of the judgment by $209,000 to reflect a setoff for the taxes. Id. Thereafter, the
defendants filed an appeal. Id. While the appeal was pending and after the plaintiffs got the
transcript, they filed a motion to correct the judgment with the trial court. /d. With the benefit of

the transcript, the trial court corrected the judgment while the matter was pending on appeal. /d.

4 This opinion is attached to this brief as Exhibit 22. Lamar relies on this unpublished opinion
because of the procedural similarity to this action — where a party filed an appeal, then filed a
motion under MCR 2.612(C)(1)(c), then the trial court held a hearing and entered an order
modifying the judgment based on the motion. Lamar is not aware of published authority
addressing such similar procedural history.

10
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The defendants, just like International Outdoor, argued on appeal that the trial court was
without jurisdiction to correct the judgment under MCR 7.208(A). Id. In response, the plaintiffs
argued “that the language ‘as otherwise provided by law’ contained in MCR 7.208(A) allows an
amendment of judgment pursuant to MCR 2.612(C)(1)(a) or (¢)[.]” Id. This Court recognized the
tension between MCR 7.208(A) and MCR 2.612(C) and turned to Longhofer for guidance, quoting
and relying on Section 2612.20 of the treatise. Id. at p. 10.

Ultimately, this Court refused to vacate or reverse the trial court’s order, concluding that
“given the unusual circumstances, it would be a waste of judicial resources to remand this matter
to the trial court to do what has already been done. Therefore, in lieu of remanding the matter to
the trial court for correction of the judgment, we will treat the order of November 21, 1997 as
though it was entered nunc pro tunc.” Id.

Given the procedural similarities between this action and Korneffel, a similar result should
apply here. Specifically, given: (1) the “unusual circumstances” of a previously unidentified
witness coming forward just days before the expiration of the one-year deadline imposed by MCR
2.612(C)(2), while the case was pending on appeal; and (2) the “waste of judicial resources to
remand this matter to the trial court to do what has already been done” given all of the activity that
has occurred - without objection from International Outdoor - for the previous two months, this
Court should likewise “treat the order . . . as though it was entered nunc pro tunc” Id.; see also
MCR 7.216(A)(1), (5), and (7) (granting this Court the authority to “exercise any or all powers of
amendment of the trial court”; “remand the case to allow additional evidence to be taken’; and
“enter any judgment or order or grant further or different relief as the case may require”). Lamar
asks that this Court grant this motion, remand the case nunc pro tunc or retroactive to June 5, 2019,

so that all of the filings in the trial court continue to have full force and effect.

11
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C. This Court Can and Should Remand This Matter Consistent with MCR
2.608(A)(1) or MCR 2.612(C)(1)

The very rule at issue regarding the split of jurisdiction between the trial court and this
Court when a claim of appeal is filed specifically provides that “the trial court or tribunal may not
set aside or amend the judgment or order appealed from except (1) by order of the Court of
Appeals.” MCR 7.208(A) (emphasis added). Thus, this Court has the express authority to issue
an order re-instituting jurisdiction in the trial court to set aside or amend the judgment. /d. Further,
there is nothing in this rule restricting this Court from establishing that the effect of the order is
nunc pro tunc, or retroactive so that all of the actions taken to date by the trial court are of full
force and effect from the time they were taken going forward. MCR 7.208(A)(1); see also MCR
7.216(A)(1) and (7). This authority is consistent with the action that this Court took in Korneffel
allowing the order setting aside the judgment entered by the trial court while the appeal was
pending to stand, despite the restriction of MCR 7.208(A). Korneffel, supra at p. 10.

Alternatively, MCR 7.211(C) authorizes this Court to remand a matter to the trial court on
the motion of a party. Although not a precise fit for the procedural posture of this case, Lamar can
demonstrate the requisite elements for a remand to be granted under this rule as well. Specifically,
MCR 7.211(C) provides that a motion to remand “must identify an issue sought to be reviewed on
appeal and show: (i) that the issue is one that is of record and that must be decided by the trial
court;” and “must be supported by affidavit or offer of proof regarding the facts to be established

at hearing.” Here, Lamar can demonstrate all of these elements.> First, Lamar has identified that

5> To the extent that International Outdoor claims that the motion for remand is untimely under
MCR 7.211(C)(1)(a) (specifying that a motion for remand must be filed “[w]ithin the time for
filing the appellant’s brief”) this Court has the authority to excuse non-compliance with that
deadline under MCR 7.216(B)(“When any nonjurisdictional act is required to be done within a
designated time, the Court of Appeals may permit it to be done after expiration of the period on
motion showing that there was good cause for delay or that it was not due to the culpable

12
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the issue to be decided by the trial court is whether it should set aside the judgment for fraud on
the court based on the perjured testimony of Randy Oram and the fabricated evidence he submitted
to the trial court on the central issue of the trial. (Ex. 6). This is an action to be taken by the trial
court. MCR 2.612(C)(1)(c). Lamar and Simply Self Storage have supported their position with
the affidavit of Mr. Depa identifying the specific perjured statements of Mr. Oram and the
fabricated evidence he submitted. (Ex. 4).

MCR 2.611 likewise does not limit this Court’s ability to grant a motion for remand to
have nunc pro tunc or retroactive effect. MCR 2.611. Further, this Court can “grant any judgment
or order or grant further or different relief as the case may require.” MCR 7.216(A)(7). Thus, as
an equally viable alternative, Lamar asks this Court to remand this matter to the trial court with
nunc pro tunc or retroactive effect to June 5, 2019 under MCR 7.211(C).

D. If This Court Does Not Allow Retroactive or Nunc Pro Tunc Effect to Its
Order, International Outdoor Will Attempt to Use the Conflicting Court Rules
to Subvert Justice

Lamar’s request for nunc pro tunc or retroactive effect to the emergency remand order is
critical because International Outdoor has already indicated that it will argue on remand that the
entire motion must be re-filed and then it will argue that the motion is untimely. (Ex. 19). This

would give rise to the very concern recognized by Longhofer and this Court in Korneffel — it would

effectively cut short the time for filing a motion for relief from judgment, where an appeal has

negligence of the party or attorney”). Here, the motion for remand would have been due on
December 10, 2018, the extended time for Lamar’s brief on appeal. (Ex. 3). But Lamar did not
know of Mr. Depa’s knowledge of Mr. Oram’s perjury and fabrication of evidence until Mr. Depa
approach Simply Self Storage in May 2019. Lamar had good cause and was not culpably negligent
in not filing the motion for remand prior to December 10, 2018 — it did not know and was concealed
from knowing of the factual basis for its eventual motion.

13
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been taken, by requiring a party to go to this Court first for permission to file the motion for relief
from judgment. This is an inequitable result not intended by the court rules.

Since the time for the court-ordered computer inspection in July 2019, International
Outdoor has been working feverishly to stop this proceeding. It has filed two emergency
applications for leave to appeal and has refused to cooperate with the computer inspection, causing
Lamar to have to file its own emergency motion in the trial court. Its latest gambit is to use the
conflicting court rules to avoid the hearing. (Ex. 19). Ifit is successful, International Outdoor will
not have to defend the serious and credible allegations that it submitted fabricated evidence and
relied on perjured testimony. (Ex. 4) As set forth above, any delay is not because Lamar or Simply
Self Storage did not timely raise the issue, but because of the conflict amongst MCR 2.612(C) and
MCR 7.208(A). Fortunately, MCR 1.105 provides a helpful reminder and guidance here: “These
rules are to be construed to secure the just, speedy, and economical determination of every action
and to avoid the consequences of error that does not effect the substantial rights of the parties.”
This Court should make certain that International Outdoor does not manipulate the court rules to
avoid answering the serious allegations leveled against it.

E. The Trial Court’s Previous Orders Are Not Void Because the Trial Court Has
Always Had Subject Matter Jurisdiction

Lamar anticipates that International Outdoor will argue that this Court cannot give
retroactive or nunc pro tunc effect to the order to remand because the trial court’s orders since
June 19, 2019 are void. This is not a correct statement of law, because the cases International
Outdoor relies upon all involve a statutory lack of subject matter jurisdiction; not a temporary
limitation on jurisdiction imposed by MCR 7.208(A). The plain text of MCR 7.208(A) states that
the trial court “may not set aside or amend the judgment or order appealed from”. See also Wilson

v General Motors Corp, 183 Mich App 21, 41; 454 NW2d 405 (1990) (“Filing of a claim of appeal

14
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divests the circuit court of its jurisdiction to amend its final orders.”); Thus, according to the plain
text of MCR 7.208(A) and the cases interpreting that rule, the only prohibition is on the trial court
actually granting the motion and actually setting aside or amending the judgment.

Here, the trial court has not taken either of the two prohibited actions. The trial court has
neither set aside, nor amended, the judgment. Rather, the trial court’s June 19 order held that
“Defendant’s motion is HELD IN ABEYANCE until such time as the Court holds an evidentiary
hearing on the matter.” That order is completely consistent with MCR 7.208(A). Further, nothing
in MCR 7.208(A) prohibits a party from filing a motion under MCR 2.612(C)(1)(c), thus, Lamar
and Simply Self Storage’s timely filing of the original motion to set aside was not improper or a
transgression of MCR 7.208(A).

Rather, International Outdoor jumps from the limited text of the court rule (“the trial court
or tribunal may not set aside or amend the judgment or order appealed from™) to the conclusion
that when an action is on appeal the trial court does not have “subject-matter jurisdiction” over
this motion and any order the trial court did issue “would be void.” While International Outdoor
identified several cases in which the trial court lacked subject matter jurisdiction, in those cases
did not involve a pending appeal and the application of MCR 7.208; rather, in those cases the court
found there was no statutory jurisdiction given to the trial court over the subject matter of the
dispute. See Banner v Banner 45 Mich App 148, 155; 206 NW2d 234 (1977) (Plaintiff argued
that judgment should be set aside as void because the trial court lacked jurisdiction over parties to
a divorce case who had reconciled); Toledo, A A & N R Co v Munson, 57 Mich 42, 45-46, 23 NW
455,456 (1885) (jury lacked jurisdiction to award equitable relief, thus the judgment based on jury
verdict was void); Jackson City Bank & Tr Co v Fredrick, 271 Mich 538, 543-44, 260 NW 908,

909 (1935) (question over whether parties to a divorce had lived in Michigan for two years
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sufficient to confer statutory subject matter jurisdiction on the court to issue a decree of divorce).
Those cases are not applicable to resolving the tension between MCR 7.208(A) and MCR
2.612(C). International Outdoor cannot argue that the circuit court, a court of general jurisdiction,
did not have jurisdiction over the subject matter of this dispute (i.e., seeking declaratory relief as
between the two competing leases and money damages for tortious interference with the leases).
The claim that all of the trial court’s orders are void for lack of subject matter jurisdiction is not
supported in the law. This Court can and should give its remand order nunc pro tunc or retroactive
effect.

IV.  CONCLUSION

This case involves a substantial and credible allegation of fraud on the court through the
presentation of perjured testimony and fabricated evidence. The trial court has taken steps to allow
those allegations to be decided on the merits. This Court should allow that process to continue
without delay, uninterrupted, and should not allow International Outdoor to escape having to
answer these allegations on the basis of an unintended conflict of the court rules. Therefore, Lamar
asks that this Court: (1) grant this motion on an emergency basis; (2) remand this matter to the trial
court nunc pro tunc or retroactively, so that the trial court’s orders from June 19, 2019 forward
remain effective; and (3) award any other relief that this Court deems appropriate, just and

equitable.
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Dated: August 14, 2019 Respectfully submitted:

ALTIOR LAW, P.C.

/s/ Stephen T. McKenney
Kenneth F. Neuman (P39429)
Stephen T. McKenney (P65673)
Attorney for Defendant/Appellant
Lamar Advertising of Michigan, Inc.
401 S. Old Woodward, Suite 460
Birmingham, MI 48009
(248) 594-5252
kneuman(@altiorlaw.com
smckenney@altiorlaw.com

CERTIFICATE OF SERVICE

I certify that on August 14, 2019, I electronically filed the foregoing with the Clerk of the
Court using the Court’s TrueFiling system (File & Serve option), which will send notification of
such filing to the individuals listed on the Service Recipient List.
/s/ Stephen T. McKenney
Stephen T. McKenney (P65673)

Attorney For Lamar Advertising
of Michigan, Inc.
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FILED Received for Filing Oakland County Clerk b///ZU1a 1U.GU AN

STATE OF MICHIGAN

'CIRCUIT COURT FOR THE COUNTY OF OAKLAND

INTERNATIONAL OUTDOOR, INC.,
a Michigan corporation,

Plaintiff,

Case No. 2016-155472-CB
vs.

Hon. Wendy Potts
SS MITX, LLC, a Delaware limited liability S

Company d/b/a SIMPLY SELF STORAGE and
LAMAR ADVERTISING OF MICHIGAN, INC.,
a Michigan corporation

Defendants,

and

LAMAR ADVERTISING OF MICHIGAN, INC.
d/b/a THE LAMAR COMPANIES and
SS MITX, LLC d/b/a SIMPLY SELF STORAGE
Plaintiffs, Case No. 16-155489-CB

Hon. Wendy Potts
vSs.

INTERNATIONAL OUTDOOR, INC.,

Defendant.

STEVEN M. POTTER (P33344)

KENNETH F. NEUMAN (P39429)
RICK J. PATTERSON (P55706)

STEPHEN T. MCKENNEY (P65673)

POTTER, DeAGOSTINO, O’DEA & NEUMAN ANDERSON GRIECO &
PATTERSON MCKENNEY, P.C.

Attorneys for Plaintiff International Outdoor, Attomey for Defendant Lamar Advertising of
Inc. Michigan, Inc.

2701 Cambridge Court, Suite 223 401 S. Old Woodward Ave., Ste. 460

Auburn Hills, MI 48326 Birmingham, MI 48009

(248) 377-1700 (248) 594-5252

(248) 377-0051-Fax kneuman@nagmlaw.com
spotter@potterlaw.com smckenney@nagmlaw.com

fjpatterson@potterlaw.com
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CHRISTOPHER E. LEVASSEUR (P35981)
STARK REAGAN, P.C.

Attomey for Defendant SS MITX d/b/a Simply
Self Storage

1111 W. Long Lake Rd., Ste. 202

Troy, MI 48098

(248) 641-9955

clevasseur@starkreagan.com

JUDGMENT

At a session of said Court, held in the City of Pontiac,
County of Oakland, State of Michigan

JUN 72018
PRESENT: Hon._Wendy {eTis
Circuit Court Judge

This action having come before the Court and the Jury, the issues having been tried, and
the Jury having rendered its verdict on April 24, 2018, Judgment is entered as follows:

i This Court, based on the Jury’s verdict, finds that INTERNATIONAL
OUTDOOR, INC. timely renewed its lease with SS MITX, LLC and that lease continues to be in
full force and effect.

2. In favor of INTERNATIONAL OUTDOOR, INC. and against LAMAR
ADVERTISING OF MIC.HIGAN, INC. in the amount of Four Hundred Five Thousand and
00/100 ($405,000.00) Dollars, with regard to Count II of INTERNATIONAL OUTDOOR
INC.’S Complaint in the lead case in this consolidated action.

3. As to LAMAR ADVERTISING OF MICHIGAN, INC. d/b/a The Lamar

Companies and SS MITX, LLC d/b/a Simply Self Storage’s Complaint in the consolidated, later-

filed action against INTERNATIONAL OUTDOOR, INC.: no cause of action.

8]
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The issue of attorney fees and costs is reserved for further
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STATE OF MICHIGAN IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

INTERNATIONAL OUTDOOR INC Plaintiff, NO: 2016-155472-CB
V
HON. WENDY POTTS
SS MITX Defendant,

In the matter of:

ORDER REGARDING MOTION

Motion Title: Lamar's Motion for JNOV

The above named motion is: D granted.
l:] granted in part, denied in part.
m denied.
EI for the reasons stated on the record.
In addition:
DATED: 091712018 (
HOMgyoY PO Tﬁ Y e
Circuit Court Judg

Page 1
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8/14/2019

Case Search

Home Cases, Opinions & Orders

Case Search

Case Docket Number Search Results - 345784

Appellate Docket Sheet
COA Case Number: 345784

INTERNATIONAL OUTDOOR INC V SS MITX LLC

1 INTERNATIONAL OUTDOOR INC PL-AE
Oral Argument: Y Timely: Y

2 SS MITX LLC DF
3 SIMPLY SELF STORAGE DB
4 LAMAR ADVERTISING OF MICHIGAN INC DF-AT

Oral Argument: Y Timely: Y

COA Status: OPEN
Case Flags: Electronic Record

10/08/2018

06/07/2018

10/08/2018

10/18/2018

11/05/2018

11/30/2018

1 Claim of Appeal - Civil

Proof of Service Date: 10/08/2018
Jurisdictional Checklist: Y

Register of Actions: Y

Fee Code: EPAY

Attorney: 65673 - MCKENNEY STEPHEN T

2 Order Appealed From
From: OAKLAND CIRCUIT COURT
Case Number: 2016-155472-CB
Trial Court Judge: 29604 POTTS WENDY LYNN
Nature of Case:
Judgment for Plaintiff

3 Notice Of Filing Transcript
Date: 10/08/2018
Timely: Y
Reporter: 7118 - TRASKOS SANDRA ]
Hearings:
09/17/2018

4 Appearance - Appellee

Date: 10/18/2018

For Party: 1 INTERNATIONAL OUTDOOR INC PL-AE
Attorney: 33344 - POTTER STEVEN M

5 Docketing Statement MCR 7.204H

For Party: 4 LAMAR ADVERTISING OF MICHIGAN INC DF-AT
Proof of Service Date: 11/05/2018

Filed By Attorney: 65673 - MCKENNEY STEPHEN T

6 Stips: Extend Time - AT Brief

Extend Until: 12/10/2018

Filed By Attorney: 65673 - MCKENNEY STEPHEN T

For Party: 4 LAMAR ADVERTISING OF MICHIGAN INC DF-AT

RET

RET

RET

(55706) PATTERSON RICK J

(35981) LEVASSEUR CHRISTOPHER

(65673) MCKENNEY STEPHEN T

https://courts.michigan.gov/opinions_orders/case_search/Pages/default.aspx?SearchType=1&CaseNumber=345784&CourtType_CaseNumber=2

1
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8/14/2019 Case Search

12/10/2018 7 Brief: Appellant
Proof of Service Date: 12/10/2018
Oral Argument Requested: Y
Timely Filed: Y
Filed By Attorney: 65673 - MCKENNEY STEPHEN T
For Party: 4 LAMAR ADVERTISING OF MICHIGAN INC DF-AT

01/11/2019 8 Stips: Extend Time - AE Brief
Extend Until: 01/22/2019
Filed By Attorney: 55706 - PATTERSON RICK ]
For Party: 1 INTERNATIONAL OUTDOOR INC PL-AE
P/S Date: 01/11/2019

01/22/2019 10 Brief: Appellee
Proof of Service Date: 01/22/2019
Oral Argument Requested: Y
Timely Filed: Y
Filed By Attorney: 55706 - PATTERSON RICK J
For Party: 1 INTERNATIONAL OUTDOOR INC PL-AE

01/23/2019 9 Noticed
Record: REQST
Mail Date: 01/24/2019

01/24/2019 11 Electronic Record Filed
02/12/2019 13 Brief: Reply
Proof of Service Date: 02/12/2019
Oral Argument Requested:
Timely Filed: Y
Filed By Attorney: 65673 - MCKENNEY STEPHEN T
For Party: 4 LAMAR ADVERTISING OF MICHIGAN INC DF-AT

03/15/2019 14 Correspondence Received
Date: 03/15/2019
For Party: 4 LAMAR ADVERTISING OF MICHIGAN INC DF-AT
Attorney: 65673 - MCKENNEY STEPHEN T
Comments: firm name change and e-mail address update
Case Listing Complete
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AFFIDAVIT

STATE OF OREGON )
)ss
COUNTY OF BENTON )

PATRICK DEPA, being first duly sworn, deposes and states that:

1. I am a former employee of International Outdoor, Inc. I make this
affidavit on the basis of my personal knowledge of the facts stated in this affidavit. If
called upon to testify, I can and will confirm each of the statements made below.

2. I was employed with International Outdoor from September 2010 until
July 2018. My title was Real Estate Director and my job duties consisted of procuring
leases for new billboard sites, upgrading static billboards to digital, acting as liaison to all
maintenance contractors to maintain current billboard inventory, and presenting staff
reports for all zoning board of appeals and planning commission meetings.

3. In the course of my employment, I became aware that International
Outdoor was engaged in a dispute with SS MITX, LLC (commonly referred to as Simply
Self Storage) and Lamar Advertising of Michigan, Inc. over the right to erect a billboard
at Simply Self Storage’s Auburn Hills, Michigan, location.

4, In connection with that dispute, I am aware that International Outdoor and
my boss, Randy Oram claimed that a letter was sent to Simply Self Storage in December
2013 for the purpose of renewing a 2009 lease for the right to erect a billboard at the
Auburn Hills location.

5. I have personal knowledge that the lease renewal letter was not sent in
December 2013. I know this because I observed Randy Oram type the letter in question
on the computer in his office, print it and sign it. This occurred in or about late July
2016. Mr. Oram backdated the letter to December 2013 so that he could falsely claim
that the 2009 lease had been renewed on time.

6. The computer Mr. Oram used to create the letter was still in his office
when I left employment with International Outdoor in July 2018.

7. I know that Mr. Oram made use of this falsified letter as part of
International Outdoor’s lawsuit against Simply Self Storage and Lamar. I was greatly
troubled by Mr. Oram’s actions, so I met with the Company’s attorney, Jeff Sieving, to
enlist his help in preventing Mr. Oram from committing a fraud by using the backdated

letter.,
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8. During our meeting, I revealed to Jeff Sieving that I had seen Randy Oram
create the backdated letter. Mr. Sieving acknowledge this information, but refused to
take any action to prevent Mr. Oram from using the letter as evidence in the lawsuit.

9. As the lawsuit between International Outdoor and Lamar/Simply Self
Storage proceeded, I continued to make complaints to Jeff Sieving about the letter and
Mr. Oram’s actions, and repeatedly asked that he intervene to stop Mr. Oram. Mr.
Sieving never expressed any doubts about what I had witnessed or suggested in any way
that he did not believe me. He nonetheless refused to do anything about it.

10. I am also aware that the Lamar and Simply Self Storage had taken a
positon in.the lawsuit that International Outdoor had abandoned any claim to the Auburn
Hills location. I know the position taken by Lamar/SSS was and is true. We at
International Outdoor took no further action after December 2009 to secure the right to
erect a billboard on the property because of the difficulty and expense of doing so.
Conversations occurred on at least two occasions but Mr. Oram always steered Alan
White and myself to other sites that had better chances of success.

11.  The Simply Self Storage Auburn Hills lease file stayed in a drawer and
was never bought out or spoken about again until January or February 2016. Around this
time, a new employee, James Faycurry, was hired. James had come to International
Outdoor from Adams Outdoor, a competitor, and he advised us that changes in the law
had made erecting a sign in Auburn Hills more feasible than it had been in the past.

12.  Specifically, James told us that Auburn Hills had amended its zoning
ordinance to allow billboards, but only as a planned unit development (PUD). As part of
the PUD, Auburn Hills required that there be a public benefit to the City if they were
going to allow a new digital sign in their city. James said that Adams Outdoor made a
donation to the City of Auburn Hills of close to $160,000 for a new park, plus a slot of
advertising on the sign. As a result, Adams Outdoor was allowed to begin constructing a
digital sign in the City of Auburn Hills in late 2015.

13.  This information caused Randy Oram to again become interested in
exploring the possibility of building a billboard in Auburn Hills. I reviewed the file, and
learned that the Simply Self Storage lease had expired, and I advised Randy Oram of that
fact. He then directed me to try to reach out to Simply Self Storage to get it renewed, but
I did not have a good contact number.

14.  This was Alan White’s lease (a former International Outdoor employee),
but he left the company due to a medical condition and was not easy to contact. When I
finally made contact with Alan, he was aware that the lease had expired and he tried to
provide me with a current contact number for Simply Self Storage, but was unsuccessful.
I even wrote letters to the legal departments at Simply Self Storage’s corporate offices in
Florida and/or Texas. Ireceived no response.
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15.  Randy Oram then instructed a few of us employees to use the Adams
Outdoors information and packets to put together similar packages for other properties in
Auburn Hills that T was attempting to get leases with. We turned our attention to this
project and we essentially gave up on the Simply Storage Auburn Hills location for a
second time.

16.  Shortly after this occurred, I was checking the Auburn Hills website for
meeting agendas and discovered that Lamar was taking a case to the planning
commission for a new billboard to be located on the Simply Self Storage location. I
advised Randy Oram of this development, which caused him to be become extremely
upset. He insisted that Alan White must have sent a renewal letter before the lease had
expired. We looked at every file, every server, and every computer, and found no such

letter.

17.  Mr. Oram never claimed to us at this time that he wrote a renewal letter;
rather, he stated only that he hoped Alan White had done so. Mr. Oram made us double
and triple check, and no renewal letter was found. When I later spoke to Alan White
about this, he confirmed that he never sent a renewal letter. He explained that there was
no reason to do so because Randy Oram had decided not to move forward with the

Auburn Hills site.

18. It was after the above-mentioned search for a renewal letter proved to be
unsuccessful that I witnessed Randy Oram create and backdate a renewal letter, as

described above.
Pﬁ%CK DEPA ;

Subscribed and Sworn to Before PR

OFFICIAL STAMP

M@/ﬂ% 3otts day of May, 2019. o
NS RUTH ANN POST
T WQ WL’“ TR/ NOTARY PUBLIC-OREGON
Q} ezt Z{L . I\SR¢/  coMmission NO. 977676
Notary Public MY COMMISSION EXPIRES AUGUST 22, 2022
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

INTERNATIONAL OUTDOOR, INC.

\

Plaintiff,
Case No. 2016-155472-CB

SS MITX, LLC, a Delaware limited
Liability company, and LAMAR
ADVERTISING OF MICHIGAN, INC., a
Michigan corporation,

and

Defendants,

LAMAR ADVERTISING OF MICHIGAN, INC.,
A Michigan corporation, d/b/a, THE LAMAR
COMPANIES, d/b/a, SIMPLY SELF STORAGE,

\

Plaintiffs,

INTERNATIONAL OUTDOOR, INC., a
Michigan corporation,

Defendants./

JURY TRIAL - VOLUME 1II

BEFORE THE HONORABLE WENDY L. POTTS, CIRCUIT JUDGE

Pontiac, Michigan - Friday, April 20, 2018

APPEARANCES:
For International RICK J. PATTERSON (P55706)
Outdoor: STEVEN M. POTTER (P33344)

Potter Deagastino O’'Dea & Patterson
2701 Cambridge Court, Suite 223
Auburn Hills, Michigan 48326

(248) 377-1700
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For Lamar Advertising:

For S5 MITX, LLC:

Transcript Provided by:

Transcribed by:

KENNETH F. NEUMAN (P39429)

STEPHEN T. McKENNEY (P65673)

Neuman Anderson Grieco & McKenney, PC
401 S. 0l1ld Woodward Avenue, Suite 460
Birmingham, Michigan 48009

(248) 594-5252

CHRISTOPHER E. LEVASSEUR (P35981)
Stark Reagan, PLC

1111 West Long Lake Road, Suite 202
Troy, Michigan 48098

(248) 641-9955

Accurate Transcription Services, LLC
Firm # 8493
(734)944-5818

Kara Van Dam, CER #7987
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23

24

25

whole truth, and nothing but the truth?

MR. ORAM: I do.

MR. POTTER: I had these out. I apologize to the
jury. I had the renewal letter out when I showed the
other witness the renewal letter and I've misplaced it.

THE COURT: What exhibit number is that, six?

MR. POTTER: No the renewal letter is -- it’'s 25
and 26. Here they are. Okay. Thank you, Your Honor.

Mr. Oram, I'm going to do background and let you
know what this jury —-- get them to know who you are, but
I’'m going to get right to the point of what this is about.

Your Honor, at this point --

RANDY ORAM
called at 10:33 a.m., by the plaintiff and sworn by the
clerk testified:

DIRECT EXAMINATION

BY MR. POTTER:

Q

Mr. Oram, did you send a renewal letter to Simply Storage
in December of 2013 extending your lease?

Yes, sir.

I’'m going to show you plaintiff’s exhibit 26.

Can I get my glasses?

No, you cannot have your glasses.

Thank you.

Mr. Oram, 1is that a copy of the renewal letter that you
105
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respect to state legislation which would have been Public
Act 4629 which was approved in January 28™ of 2014 which
dictated certain rules, state guidelines, with respect to
billboards primarily. And, also just to give them an
update that we were still pursuing things and those

variables may impact our future also within Auburn Hills.

Now, let’s —-- that computer that that letter was sent on,
do you still -- are you still in possession of that
computer?

No, sir.

And, how many computers are you removed from that
computer?

This is my —-- the current computer that I have is my third
computer since 2013.

And, what about your server? Do you have a server in
place at International Outdoor?

Yes we do.

And, that server has been in place since when?

We’ve had a server, as I've mentioned in my testimony
since 2004.

And, did you have a virus -- strike that. Was there a
virus that inflicted your server in 20147

Yes.

A computer virus?

Yes and we’ve probably changed our servers as well.
110
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR OAKLAND COUNTY
IN THE BUSINESS COURT

INTERNATIONAL OUTDOOR, INC.,

Plaintift,
Case No. 2016-155472-CB
V. Hon. Martha Anderson

SS MITX, LLC and LAMAR ADVERTISING OF
MICHIGAN, INC,

Defendants
and

LAMAR ADVERTISING OF MICHIGAN, INC.,
d/b/a THE LAMAR COMPANIES and
SS MITX, LLC, d/b/a SIMPLY SELF STORAGE,

Plaintiffs
Case No. 2016-155489-CB
V. Hon. Martha Anderson

INTERNATIONAL OUTDOOR, INC.,

Defendant.
ALTIOR LAW, P.C. POTTER DEAGASTINO O’DEA &
Kenneth F. Neuman (P39429) PATTERSON
Stephen T. McKenney (P65673) Steven M. Potter (P33344)
401 South Old Woodward Ave., Ste. 460 Rick J. Patterson (P55706)
Birmingham, M1 48009 2701 Cambridge Court Suite 223
Phone: 248.594.5252 Auburn Hills, MI 48326
kneuman(@altiorlaw.com Phone: 248.377.1700
smckenney@altiorlaw.com spotter@potterlaw.com
Attorney for Lamar Advertising rjpatterson@potterlaw.com

Attorneys for International Outdoor
STARK REAGAN, PLC
Christopher E. LeVasseur (P35981)
1111 West Long Lake Rd., Ste. 202
Troy, M1 48098
Phone: 248.641.9955
clevasseur(@starkreagan.com
Attorney for Simply Self Storage
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NOTICE OF HEARING

PLEASE BE ADVISED THAT SS MITX And Lamar Advertising Of Michigan’s Motion

For Relief From Judgment Under MCR 2.621(C)(1)(c) will come for hearing before the Honorable

Martha Anderson in her courtroom on Wednesday, June 19, 2019 at 8:30 a.m.

Respectfully submitted,

ALTIOR LAW, P.C.

/s/ Stephen T. McKenney
Stephen T. McKenney (P65673)
Attorneys for Lamar Advertising
of Michigan, Inc.

Dated: June 6, 2019

STARK REAGAN, PLC

/s/ Christopher E. LeVasseur
Christopher E. LeVasseur (P35981)
Attorneys for SS MITX, LLC

CERTIFICATE OF SERVICE

I certify that on June 6, 2019 I electronically filed the forgoing paper with the Clerk of the
Court using the Court’s MiFile True Filing system and EFS (e-file and serve) option, which will
send notification of such filing to the individuals listed on the Case Service List.

/s/ Denise L. Ward

Denise L. Ward, Legal Assistant
Altior Law, P.C.
dward@altiorlaw.com
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LAMAR ADVERTISING OF MICHIGAN, INC.,
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Birmingham, M1 48009 2701 Cambridge Court Suite 223
Phone: 248.594.5252 Auburn Hills, MI 48326
kneuman(@altiorlaw.com Phone: 248.377.1700
smckenney@altiorlaw.com spotter@potterlaw.com
Attorney for Lamar Advertising rjpatterson@potterlaw.com

Attorneys for International Outdoor
STARK REAGAN, PLC
Christopher E. LeVasseur (P35981)
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Phone: 248.641.9955
clevasseur(@starkreagan.com
Attorney for Simply Self Storage

FEE

INd 80:1+:L 610T/¥1/8 VOOIN Aq AGATADTY



SS MITX AND LAMAR ADVERTISING OF MICHIGAN’S
MOTION FOR RELIEF FROM JUDGMENT UNDER MCR 2.612(C)(1)(c)

SS MITX, LLC! and Lamar Advertising of Michigan, Inc., for their Motion for Relief from
Judgment under MCR 2.612(C)(1)(c), for the reasons stated in the brief in support of this motion,
request that this Court: (1) grant the motion by vacating the judgment; (2) alternatively, if it deems
necessary, order an evidentiary hearing on the issue of whether the judgment should be set aside
for fraud, misrepresentation, and perjury; (3) if necessary, allow for a brief discovery period prior

to that hearing; and (4) grant any other relief that this Court deems appropriate, just and equitable.

Respectfully submitted,

ALTIOR LAW, P.C. STARK REAGAN, PLC

/s/ Kenneth F. Neuman /s/ Christopher E. L.eVasseur
Kenneth F. Neuman (P39429) Christopher E. LeVasseur (P35981)
Stephen T. McKenney (P65673) Attorneys for SS MITX, LLC

Attorneys for Lamar Advertising
of Michigan, Inc.

Dated: June 6, 2019

1SS MITX has asserted, and continues to assert, that, as to SS MITX, no adverse finding was made
by the jury and no judgment was entered against it after the trial of this action. However, the
serious misconduct, misrepresentation and fraud committed by International Outdoor, Inc. and its
president Randy Oram, as described more fully in the attached brief, compels it to join in the
instant motion. In doing so, SS MITX does not waive its contention that no judgment was entered
in favor of International Outdoor as to SS MITX.
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BRIEF IN SUPPORT OF SS MITX AND LAMAR ADVERTISING OF MICHIGAN’S

MOTION FOR RELIEF FROM JUDGMENT UNDER MCR 2.612(C)(1)(c)

L INTRODUCTION

When the truth is concealed or deliberately distorted, the reaction must be

outrage. Anything less accepts dishonesty and by accepting it encourages it . . . It

tears at the very fabric of the legal system and at the objective of the rule of law,

which is to keep peace in the community by fairly resolving the disputes endemic

to communal life. Reverence for the truth is an essential component of fairness. If

the public ever comes to believe that the courts do not abhor dishonesty, they will

not accept the courts' decisions as fair and will not be willing to submit their

disputes to them. [Traxler v Ford Motor Co, 227 Mich App 276, 290 n.1, 576

NW2d 398 (1998) (citations omitted)]

This motion is about the truth - belatedly discovered - by the defendants SS MITX, LLC
(“Simply Self Storage”) and Lamar Advertising Company of Michigan, Inc. (“Lamar”) — and the
extraordinary efforts plaintiff International Outdoor, Inc. (“I0”) employed to conceal the truth; to
directly and unashamedly lie to this Court and the jury that tried this case. Mere days ago, former
10 employee Patrick Depa, on his own and without any solicitation, approached counsel for
Simply Self Storage to say that he had personal knowledge that the alleged lease renewal letter —
the very core piece of evidence on which the trial in this action turned; the document that the jury
specifically found had been timely sent by IO’s president, Randy Oram - “was not sent in
December 2013. I know this because I observed Randy Oram type the letter in question on the
computer in his office, print it and sign it. This occurred in or about late July 2016. Mr. Oram
backdated the letter to December 2013 so that he could falsely claim that the 2009 lease had been

renewed on time.”

Depa’s affidavit establishes that Oram’s testimony was perjured and the document

10 submitted into evidence in support of its claims was fabricated and falsified.

Consequently, Lamar and Simply Self Storage bring this motion for relief from judgment under
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MCR 2.612(C)(1)(c) and ask this Court to vacate this judgment, or, alternatively to conduct an
evidentiary hearing on whether to vacate this judgment, based on IO’s fraud, misrepresentation,
and other misconduct.
1L BACKGROUND
A.  The Core Facts In Dispute In The Case

This case involves competing claims between 10 and Lamar to the right to erect a billboard
on property owned by Simply Self Storage in Auburn Hills. There is no dispute that the first-in-
time lease was signed between 10 and Simply Self Storage on March 17, 2009. (Ex. 1; the “IO
Lease”). The IO Lease was effective for a five-year period and expired by its own terms on March
17,2014. (Ex. 1). The IO Lease provided that IO could renew the lease by sending a written
notice of renewal. (/d.). 10 claimed that it did send the notice of renewal and supported that claim
at trial through the testimony of Oram and the introduction of a letter it claimed was a photocopy
of the renewal it sent. (Ex. 2; Trial Tr. at 11:105:18-106:11); (Ex. 3; Alleged Renewal Letter).
Simply Self Storage and Lamar contested I0’s story about the lease renewal supporting their
position with, inter alia, testimony from Simply Self Storage employees that searched diligently
and could not find any evidence of the renewal. (Ex. 2 at1:212:10-213:25; 11:30:18-31:8; 11:87:14-
88:6). Put simply, the key question at the trial was whether or not IO sent the renewal to Simply
Self Storage. In fact, the first question the jury was asked was: “Did IO send written notice to
Simply Self Storage to renew its lease prior to March 16, 2014?” (Ex. 4; Verdict Form).

B. The Affidavit Of Patrick Depa Demonstrates That Randy Oram Committed

Perjury And Fabricated Evidence.
Patrick Depa is the former Real Estate Director for I0. (Ex. 5; Depa Aff. at 92). Depa

worked for IO between September 2010 and July 2018. (/d.) Depa was responsible for procuring
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leases for new billboard sites, upgrading static billboards to digital, acting as liaison to all
maintenance contractors to maintain current billboard inventory, and presenting staff reports for
all zoning board of appeals and planning commission meetings. (/d.). Given his role at IO and
the time frame in which he worked there, Depa had first-hand knowledge of the 10 Lease, the
alleged renewal of the IO Lease and the Lamar Lease. (/d. at 993-5). Depa was aware of this
action between 10 and Lamar and Simply Self Storage and the critical issue of whether the 10
Lease was or was not renewed. (/d. at 95).

Based on this knowledge, Depa has sworn that:

I have personal knowledge that the lease renewal letter was not sent in

December 2013. Tknow this because I observed Randy Oram type the letter in

question on the computer in his office, print it and sign it. This occurred in or

about late July 2016. Mr. Oram backdated the letter to December 2013 so

that he could falsely claim that the 2009 lease had been renewed on time. [(/d.
at 96) (Emphasis added)].

Depa tried to raise the issue of Oram’s fabrication of the renewal letter with I0’s general counsel,
Jeffrey Sieving, but Sieving — who acknowledged that Oram had created and backdated the letter
— refused to take any action. (/d. at 97-9).

Depa stated that the issue of the IO Lease did not re-surface until January or February
2016, when 10 learned that non-party Adams Outdoor had used the Planned Unit Development
(“PUD”) process to obtain approval for a billboard in Auburn Hills. (/d. at §§12-13). Oram then
asked Depa to search 10’s files for the IO Lease, so that IO could pursue a billboard in Auburn
Hills. (/d. at §13). Depa “reviewed the file, and learned that the Simply Self Storage lease had

expired, and I advised Randy Oram of that fact.” (/d.). In response, Oram asked Depa to contact

2 Although he was not counsel of record and did not testify at the trial, Sieving was present for the
entire trial. Depa’s affidavit raises serious concerns about Sieving’s knowledge of the perjured
testimony and fabricated evidence and his willingness to allow the false testimony and exhibits to
be used at the trial.
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Simply Self Storage to see if they would belatedly renew the IO Lease, but Depa was never able
to connect with Simply Self Storage. (/d. at §913-14).

After unsuccessfully trying to contact Simply Self Storage about a belated lease renewal,
in 2016 Depa was reviewing the City of Auburn Hills website and learned that Lamar had applied
for a PUD to erect a billboard on the Simply Self Storage property in Auburn Hills (/d. at 916).
Depa then “advised Randy Oram of this development, which caused him to become extremely
upset. He insisted that Alan White must have sent a renewal letter before the lease had expired.

We looked at every file, every server, and every computer, and found no such letter.” (/d. at

916) (Emphasis added). Depa specifically recalled Oram emphasizing that he “never claimed to
us at this time that se wrote a renewal letter; rather, he stated only that he hoped Alan White had

done so. ‘Oram made us double and triple check, and no renewal letter was found.” (/d. at

9117) (Emphasis added). Depa stated that once it became clear that there was no renewal of the 10
Lease, he “witnessed Randy Oram create and backdate a renewal letter.” (/d. at 18).
1. Depa’s Affidavit Exposes Randy Oram’s Perjury.
Depa’s affidavit stands in stark contrast to the testimony of Oram at trial. The
contradictions are clear and leave no room for reconciliation; Oram perjured himself on these key

issues at trial:

Depa’s Affidavit Oram’s Trial Testimony

“I have personal knowledge that the lease | “Q: Mr. Oram, did you send a renewal letter
renewal letter was not sent in December | to Simply Storage in December of 2013
2013.” (Ex. 5 at 4) extending your lease?

A: Yes, sir.” (Ex. 2 at [1:105:18-20)
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“I know this because I observed Randy
Oram type the letter in question on the
computer in his office, print it and sign it.
This occurred in or about late July 2016.”

(Ex. 5 at95)

“Q: ... Tunderstood from your testimony that
there was nobody else present when you were
typing the letter?

A: Tdon’t believe so. If they were, it was just
in passing, but no I would have typed it on my

own.” (Ex. 2 at I1:224:5-9)

“Mr. Oram backdated the letter to
December 2013 so that he could falsely
claim that the 2009 lease had been renewed

on time.” (Ex. 5 at 95).

“Q: And, you understand that the whole
defense in this case is that you’re — you’re a
liar, you understand that?

A: 'm — yes 'm understanding that.

Q: You’re a liar and that you created this
document after the fact to cover your position
with 1O, correct?

A: Tt seems that way, yes.

Q: Did you do that?

A: Absolutely not.” (Ex. 2 at II: 113:20-114:3)

“The computer Mr. Oram used to create the
letter was still in his office when I left

employment with IO in July 2018” (Ex. 5 at

)

“Q: Now let’s — that computer that that letter
was sent on, do you still — are you still in

possession of that computer?

A: No, sir.” (Ex. 2 at I1:110:7-10)

“I'was checking the Auburn Hills website for
meeting agendas and discovered that Lamar

was taking a case to the planning

“Q: And did you eventually find out about —
well tell the jury how you found out — found

out about the Lamar Lease . . .
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commission for a new billboard to be located
on the Simply Self Storage location. I
advised Randy Oram of this development,
which caused him to be become extremely
upset. He insisted that Alan White must
have sent a renewal letter before the lease
had expired. We looked at every file, every
server, and every computer, and found no
such letter.

Mr. Oram never claimed to us at this time
that ke wrote a renewal letter; rather, he
stated only that he hoped Alan White had
done so. Mr. Oram made us double and
triple check, and no renewal letter was
found. When I later spoke to Alan White
about this, he confirmed that he never sent a
renewal letter. He explained that there was
no reason to do so because Randy Oram had

decided not to move forward with the

Auburn Hills site.” (Ex. 5 at §916-17)

A: In mid-July it came up that we are ready to
proceed with respect to — as a company in our
real estate meetings, we were ready to proceed
with respect to Auburn Hills. My son was
interning home from college and this was the
internship he had at our company . . . I
instructed him to look into Auburn Hills and .
. . report back to me with what’s going on...
He reported back to me on the Friday — it
would have been the 22™ of July . . . Then I
proceeded to try to get a hold of Simply Self
Storage to share with them that there must be
some type of a misunderstanding with respect
to this particular property, here’s my lease,
here’s my lease renewals. .

” (Ex. 2 at

11:124:18-126:20)

“I reviewed the file, and learned that the
Simply Self Storage lease had expired, and I

advised Randy Oram of that fact . . . We

“Q: So not only do we not have the computer
the only thing in your possession related to the

Auburn Hills transaction was a copy of the
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looked at every file, every server, and every
computer, and found no such letter . . . Mr.
Oram made us double and triple check, and
no renewal letter was found. (Ex. 5 at 13,

16 and 17)

lease that you entered into as I understand it,
correct?

A: That’s right a hard copy.

Q: And, this 2013 renewal letter correct?

A: There’s another letter with this. So, there
was the lease and the cover letter as well as the
renewal letter. So, that’s what was in the file.”

(Ex. 2 at I1:194:6-15).

2. The Manufactured Evidence

Depa’s affidavit also establishes that Oram fabricated and backdated the renewal letter.

(Ex. 5 at 94). 10 introduced the alleged renewal letter into evidence and directly represented to

this Court that it was a copy of the renewal letter created and sent on December 20, 2013. (Ex. 2

at I1:105:18-106:11); see also (Ex. 3). Thus, according to Depa’s affidavit, Exhibit 26 admitted at

the trial was a complete fabrication and IO misrepresented what that exhibit was, when it was

created, and that it was, in fact, a timely lease renewal. Compare (Ex. 5 at §4) with (Ex. 2 at

11:105:18-106:11); see also (Ex. 3). IO relied on this manufactured evidence at trial to support its

key contention that it timely renewed the 10 Lease, with Oram explaining that the only evidence

he had to support his position was “my word . . . and the renewal letter.”>

C. Simply Self Storage And Lamar’s Attempts To Conduct Discovery Into The

Relevant Facts Shows That 10 Concealed Depa’s Information.

3 Oram’s answer here also referenced another “letter” which was offered, but not admitted as
evidence at the trial because it was hearsay; so, the only evidence at trial in support of Oram’s
position was “my word and . . . the renewal letter.” (Ex. 2 at. 11:224:3; 11:108:12-109:9).
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Lamar and Simply Self Storage diligently sought, through discovery, information that
would prove that Oram did not send the renewal letter that he claims to have sent (and which was
never received by Simply Self Storage). Lamar and Simply Self Storage conducted written
discovery, depositions, and sought to inspect the computers used by IO to see if they could find
proof that IO never sent the renewal letter. The evidence they sought was the very same proof
Depa offered in his affidavit. But Lamar and Simply Self Storage could not find this proof - and
they literally could not find Depa - because Oram and IO used deceptive and false discovery
responses to conceal Depa’s knowledge and further conceal Depa’s knowledge of the fabrication
and backdating of the letter. Thus, Lamar and Simply Self Storage did not have the opportunity
to pursue evidence of this nature through discovery or present it at trial.

1. Simply Self Storage And Lamar Asked 10 To Identify All People With
Knowledge About The Facts And 10 Failed To Identify Depa.
In its first discovery set to IO, Lamar asked and IO responded:

2. Identify all persons that you believe may have information regarding the
facts giving rise to the claims and defenses in this action.

ANSWER: Randy Oram; Alan Scott White, President and CEO of Wise
Commercial Real Estate; Kurt O’Brien, President of Simply Storage; Kyle
Schmutzler, SVP of Real Estate. In addition, please see all individuals identified
in the documents produced in response to Defendant/Counter Plaintiff’s document
requests. [(Ex. 6; I0’s Answers to Lamar’s Interrogatories at p. 2)].
Similarly, Lamar asked IO to identify all people with information about the facts alleged in the
complaint, denied in the answer, or alleged in the affirmative defenses, and 10 gave the same
response. (Ex. 6. atp. 3, #6). Neither of [O’s answers identified Depa as someone with knowledge
of'the facts or allegations in the case, but Depa’s affidavit clearly demonstrates that he had relevant,

critical, and first-hand knowledge of both. (Ex. 5 at §94-16). Depa was also never identified on

any of 10’s witness lists in this action.
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2. Lamar’s Request For A Forensic Computer Inspection And 10’s Lies
About The Computer On Which The Document Was Created.

Lamar asked IO to permit an inspection of the computer on which the alleged renewal letter

was created. (Ex. 7; 10 Supplemental Answers to Lamar’s Second Discovery Set at p. 1, #1). 10

responded, on September 6, 2017, that “[w]ith regard to the computer on which the original version

was created, the computer cannot be identified or located at this time.” In a supplemental answer

filed on November 22, 2017, 10 explained that “the computer used to create the December 20,

2013 Renewal Documents was removed from service...” (/d. at p. 2). Lamar again followed up
on this issue in Oram’s February 16, 2018 deposition by asking him:

Q: Did your IT experts search your backup systems to see if they could find the
source metadata for what is Exhibits 9 and 101417

A: We couldn’t find anything.

Q: But that’s not my question. Did you direct —

A: The computers aren’t there.

Q —IT experts — let me get the question on the record. Did you direct IT experts to
search the backups to your server to find the original sources of the Exhibits 9 and
10 what’s known as the metadata?

A: I don’t know what metadata is, so I couldn’t tell you. The folder is lost. The
whole Auburn Hills folder is completely gone. It’s not on my computer. It’s not
in our company, SO —

Q: But did you employ or ask any expert to search?

A: T don’t know if my wife or Jeff from our office asked anybody else. I did not,
no. [(Ex. 8; Oram Dep. at 159:5-22)].

4 Exhibit 9 of the deposition was the alleged renewal and Exhibit 10 was the letter that
accompanied it.

10
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Oram’s testimony and the statements IO made in response to the request for inspection are
untrue, misleading, and contradicted by Depa’s affidavit in three respects: (1) Oram’s statement
that the computer on which the original alleged renewal document was created was no longer in
I0’s possession as of September or November 2017 or February 2018, is untrue because Depa
says “[t]he computer Mr. Oram used to create the letter was still in his office when I left
employment with International Outdoor in July 2018.” Compare (Exs. 7 and 8) with (Ex. 5 at 46).
(2) Oram’s statement that IO could not search the computer on which the renewal letter was created
because “the computers aren’t there” is untrue both because the computer on which the document
was created was there and Oram did ask Depa to search the computer for evidence of the renewal.
Compare (Ex. 8) with (Ex. 5 at 994, 16-17). (3) Depa’s search of the computer was not
unsuccessful because there was nothing to search; Depa’s search in fact revealed that there never
was a renewal letter. Compare (Exs. 7 and 8) with (Ex. 5 at §{16-17).

. ARGUMENT

A. The Governing Legal Standards

MCR 2.612(C)(1) provides, “[o]n motion and on just terms, the court may relieve a party
or the legal representative of a party from a final judgment, order, or proceeding on the following
grounds ... (c) Fraud (intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse
party.” A motion to set aside a judgment for fraud, misrepresentation, or other misconduct of an
adverse party must be filed “within one year after the judgment....”

The plain language of MCR 2.612(C)(1)(c) reflects three separate grounds for setting aside
a judgment, “[f]raud (intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse
party.” MCR 2.612(C)(1)(c) (Emphasis added). Because MCR 2.612(C)(1)(c) is unambiguous, it

must be applied based on its plain language and meaning. Family Independence Agency v Jefferson

11
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(In re KH), 469 Mich 621, 628; 677 NW2d 800 (2004). Further, because MCR 2.612(C) is
remedial, it should be construed liberally. Eide v Kelsey-Hayes Co, 431 Mich 26, 34; 427 NW2d
488 (1988) (“the well-established rule that remedial statutes are to be liberally construed to
suppress the evil and advance the remedy.”); see also Hesling v CSX Transp, Inc, 396 F3d 632,
641 (CA 5 2005) (Holding that Federal Rule of Civil Procedure 60(b)(3)° “is aimed at judgments
which were unfairly obtained, not at those which are factually incorrect,” and, therefore, “is
remedial and should be liberally construed.”).

No published opinion of the Michigan courts defines what constitutes a
“misrepresentation” or “other misconduct of an adverse party” for purposes of MCR
2.612(C)(1)(c). The Michigan Court of Appeals has looked to Black’s Law Dictionary to define
the term “misrepresentation” when it is used in a statute amongst other legal terms such as “fraud,”
but not defined. /n re Moiles, 303 Mich. App. 59, 70, 840 N.W.2d 790, 796-797 (2013), rev'd on
other grounds, Helton v. Beaman, 497 Mich. 1001, 861 N.W.2d 621, 621 (2015). Black's Law
Dictionary defines "misrepresentation” as “[t]he act of making a false or misleading assertion
about something, usu. with the intent to deceive.” (Black’s Law Dictionary, 9th Ed.); In re: Moiles,
supra at 70. Consistent with this definition, the Michigan Court of Appeals has recently held that
an unintentional false representation is grounds for relief from judgment as a misrepresentation

under MCR 2.612(C)(1)(c). Sullivan v Sullivan, unpublished per curiam opinion of the Court of

> MCR 2.612(C)(1)(c) is nearly identical to Rule 60(b)(3), which provides “[o]n motion and just
terms, the court may relieve a party or its legal representative from a final judgment, order, or
proceeding for the following reasons: ... (3) fraud (whether previously called intrinsic or
extrinsic), misrepresentation, or misconduct by an opposing party.” The Michigan Supreme Court
has expressly recognized that “we find instructive the interpretation of FR Civ P 60(b), which
substantively is the same as MCR 2.612, and from which the Michigan court rule is
derived.” Triplett v St Amour, 444 Mich 170, 201; 507 NW2d 194 (1993).
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Appeals dated May 17,2018 (Docket Nos. 330543 and 333273).¢ This is consistent with opinions
of the federal appellate courts regarding the meaning of “misrepresentation” under Rule 60(b)(3).
Jordan v Paccar, Inc, unpublished opinion of the United States Court of Appeals for the Sixth
Circuit, issued Sep. 17, 1996 (Case No. 95-3478); 97 F3d 1452 (Table) (“It is possible to give each
operative word in Rule 60(b)(3) independent effect quite simply ... ‘[m]isrepresentation’ can be
interpreted as an affirmative misstatement...”); Lonsdorfv Seefeldt, 47 F3d 893, 897 (CA 7 1995)
(“Fed. R. Civ. P. 60(b)(3) applies to both intentional and unintentional misrepresentation.”).

The Sixth Circuit has held that the identical “other misconduct” language in Fed. R. Civ.
P. 60(b)(3), “can be interpreted to reach questionable behavior affecting the fairness of litigation
other than statements or the failure to make statements.” Pacaar, Inc., supra. “Failure to disclose
or produce material requested in discovery can constitute "misconduct” within the purview of
60(b)(3).” Abrahamsen v Trans-State Express, 92 F3d 425, 428 (CA 6 1996), (citation and
quotation omitted).  Further, “misconduct” necessitating relief from judgment need not be
intentional:

"Misconduct” does not demand proof of nefarious intent or purpose as a
prerequisite to redress. For the term to have meaning in the Rule 60(b)(3) context,
it must differ from both "fraud" and "misrepresentation." Definition of this
difference requires us to take an expansive view of "misconduct." The term can
cover even accidental omissions -- elsewise it would be pleonastic, because "fraud"
and "misrepresentation" would likely subsume it. . . We think such a construction
not overly harsh; it takes scant imagination to conjure up discovery responses
which, though made in good faith, are so ineptly researched or lackadaisical that
they deny the opposing party a fair trial. Accidents -- at least avoidable ones --
should not be immune from the reach of the rule. Thus, we find ourselves in
agreement with the Fifth Circuit that, depending upon the circumstances, relief on
the ground of misconduct may be justified "whether there was evil, innocent or
careless, purpose." [Anderson v Cryovac, 862 F2d 910, 923 (CA 1 1988)].

% A copy of this opinion is attached as Exhibit 9. Su//ivan is cited because no published decision
of Michigan appellate courts prior to Sul/livan has addressed the sufficiency of an unintentional
misrepresentation under MCR 2.612(C)(1)(c).
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“Where a party has alleged that a fraud has been committed on the court, it is generally an
abuse of discretion for the court to decide the motion without first conducting an evidentiary
hearing regarding the allegations.” Kiefer v Kiefer, 212 Mich App 176, 179; 536 NW2d 873
(1995). “[Wl]here there are conflicting allegations and affidavits with respect to the question
whether there has been a fraud perpetrated upon the court, the trial court is required to conduct an
evidentiary hearing in order to ascertain if the fraud existed.” /d. at 179 (emphasis added).

B. The Facts Established In Depa’s Affidavit Support Vacating The Judgment.

Depa’s affidavit provides credible and unbiased evidence of IO and Oram’s
misrepresentations and misconduct in connection with the trial in this action. (Ex. 5). The central
issue at the trial was whether 10 had renewed its lease with Simply Self Storage. The only evidence
offered by IO in support of its contention that the lease had been renewed was (1) the alleged
renewal letter, and (2) Oram’s testimony. (Ex. 2 at I1:224:3) (Oram explaining that the only
evidence he had to support his position was “my word . . . and the renewal letter.”). Depa’s
affidavit undermines both these pieces of evidence because it establishes that the renewal letter
was fabricated, and that Oram perjured himself when he authenticated the renewal letter in his
sworn testimony. (Ex. 5 at 94, 16-17). Further, Depa’s affidavit establishes that 10 and Oram
gave this same misleading and untrue testimony about the scheme to backdate the renewal letter,
throughout discovery in this case, by giving misleading answers about Depa’s knowledge of the
facts and the availability of computer evidence to support Lamar and Simply Self Storage’s
position that the letter was fabricated and was never received by Simply Self Storage. Compare
(Ex. 5 at 94,6, 16, and 17) with (Exs. 6, 7, and 8).

Courts evaluating claims for relief from judgment based on allegations of perjury,

fabrication of evidence, or discovery misconduct have routinely granted those motions, and where
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they have not, appellate courts have been quick to reverse. Fraige v American-National
Watermattress Corp, 996 F2d 295 (CA Fed 1993) is instructive. In Fraige, the plaintiff, Vinyl
Products, sued defendant, Am-Nat, for infringement of a patent on a waterbed mattress with a
certain type of fibrous construction. /d. at 296. Vinyl Products filed a motion for preliminary
injunction, and in response Am-Nat’s president submitted “false and forged documentation” in
which he “altered, or had altered, a waterbed mattress advertisement of Am-Nat’s predecessor to
show the presence of a fibrous material inside the mattress.” /d. The falsified advertisement made
it appear that Am-Nat’s advertisement using the fibrous material, “predate[d] [Vinyl Products’]
patent application by several years.” Id. It was then “shown to witnesses who testified at the
preliminary injunction hearing,” and Am-Nat’s president “attested to the authenticity of the
advertisement that had been altered and falsely stated that copies of that advertisement (as altered)
had been distributed to customers several years before the filing date of [Vinyl Products’] patent
application.” Id. The district court denied the motion for preliminary injunction. /d.

During the jury trial later in the case, Vinyl Products discovered that Am-Nat fabricated
the advertisement, but not before the jury was exposed to the fabricated evidence. /d. The jury
returned a verdict finding Vinyl Products’ patent invalid and judgment was entered. /d. Vinyl
Products moved to set aside the judgment under Rule 60(b)(3). The trial court denied Vinyl
Products’ motion, despite its finding that the “forged documents and false declarations ... went
directly to the question of whether a particular waterbed manufactured by defendant's predecessor
contained wave absorbing fiber at a time which would invalidate plaintiff's patent.”

The Federal Circuit reversed, finding an abuse of discretion, and ordered a new trial on the
validity of Vinyl Products’ patent. /d. at 300. The court reasoned that Am-Nat’s president’s

“scheme was deliberately planned and carefully executed for the purpose of interfering with the
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judicial process, not only at the preliminary injunction hearing stage but also at trial.” /d. at 298.
Further, the court reasoned that it was improper for Am-Nat to argue, and for the trial court to
assess, the effectiveness of Am-Nat’s fraud:

Here, Am-Nat is likewise in no position to dispute the effectiveness of its fraud.

The district court should not have tried to evaluate its effect on the jury and its

findings as to the patent's validity. It was impossible accurately to appraise, the

extent to which the jury relied on testimony tainted by the false and forged

documentation. When it became known that the jury was presented testimony based

on fraudulent documentation, where that testimony was relevant and material to the

issue of patent validity, all of the jury's invalidity findings became suspect. (/d.)

(Internal citation omitted).
Having reversed for an abuse of discretion, the court concluded, “[a]ny other decision by this court
would condone, and possible encourage misconduct of the type here involved....” Id.

Fraige is not alone. Numerous other courts have held that it is an abuse of discretion to
not grant relief from judgment based on falsified evidence, perjured testimony, and/or other
misconduct. In Lonsdorf, the Seventh Circuit held it was an abuse of discretion to not grant a new

trial under Rule 60(b)(3) where the defendant had “materially altered a document admitted into

evidence and relied on those alterations”.” In Peacock Records, Inc v Checker Records, Inc, 365

7 In Lonsdorf, the plaintiff sued Seefeldt for sexual harassment during her work training. During
the case, Seefeldt admitted in evidence an altered training schedule which listed many of the
alleged acts of harassment as scheduled training activities. /d. at 896. It was only after trial that
Plaintiff discovered a carbon-copy of the training schedule, which revealed that Seefeldt had
altered the document admitted in evidence. /d. Plaintiff then filed a motion for relief from
judgment under Rule 60(b)(3) arguing “fraud” and “misconduct.” The trial court denied the
motion, but the Seventh Circuit reversed and ordered a new trial. It reasoned that “Fed. R. Civ. P.
60(b)(3) applies to both intentional and unintentional misrepresentation.” /d., at 897. Further, “[a]
determination of whether the alleged misrepresentation altered the result of the case is unnecessary
because Rule 60(b)(3) protects the fairness of the proceedings, not necessarily the correctness of
the verdict.” The court concluded that “[i]t is patently obvious that Seefeldt benefited from the
use of a fraudulently altered document and Lonsdorf suffered an injustice, [for which] Fed. R. Civ.
P. 60(b)(3) provides an escape valve to protect the fairness and integrity of litigation in federal
courts.” Id., at 898.
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F2d 145, 147 (CA 7 1966), the court reversed a denial of a motion for relief from judgment based
on alleged perjury:

We hold that where it appears that perjured testimony may have played some part

in influencing the court to render a judgment, the perjury will not be weighed, on a

motion to set aside the judgment. This seems self-evident. The factual question

which the district court failed to answer is, "Was the judgment obtained in part by

the use of perjury?" If it was, then it was clearly the duty of the district court to set

aside the judgment, because poison had permeated the fountain of justice.

In Abrahamsen, the Sixth Circuit affirmed a district court’s grant of a motion under Rule
60(b)(3) based on a defendant’s withholding an inculpatory statement sought by plaintiff both
during discovery and at trial, reasoning that “[f]ailure to disclose or produce material requested in
discovery can constitute ‘misconduct’ within the purview of 60(b)(3).”%

In Sullivan, the Michigan Court of Appeals held it was an abuse of discretion to deny a
motion under MCR 2.612(C)(1)(c) where the judgment was based on an wunintentional
misrepresentation. Swu/livan concerned an award of spousal support in a consent judgment. /d. at
p. 1. The parties agreed on the amount of spousal support based on the plaintiff’s representation
on January 12, 2015, concerning the number of his vested shares of stock. /d. Upon learning that
plaintiff misrepresented the number of vested shares of stock, defendant moved for partial relief
from judgment under MCR 2.612(C)(1)(c). The trial court denied defendant’s motion, finding that
plaintift had not intentionally lied, but had instead unintentionally misstated the actual number of

his vested shares at the time of the consent judgment. /d. at pp. 1-2. The Michigan Court of

Appeals reversed, finding it was an abuse of discretion to deny defendant’s motion for partial relief

8 The Sixth Circuit held that “a 60(b)(3) motion may be granted where the court is "reasonably
well satisfied that the testimony given by a material witness is false; that, without it, a jury might
have reached a different conclusion; that the party seeking the new trial was taken by surprise
when the false testimony was given and was unable to meet it or did not know of its falsity until
after trial." /d. at 428 (citations omitted).
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from judgment. /d. at p. 3. “Although defendant admittedly focused in her motion on deliberate
and intentional fraud, her motion also referred to relief from judgment based on a "material
misrepresentation.” Id. The court reasoned “the central issue at the January 12, 2015, hearing was
the distribution of vested shares.” Id. Therefore, “regardless of whether plaintiff intended to lie
or did not intend to lie, he did in fact make a material representation at this time, and this
representation was false.” Id. Consequently, “it was an abuse of discretion for the trial court to
deny the motion for relief from judgment.” /d.
IV.  CONCLUSION

Applying the well-established legal framework to the facts of this case, Depa’s affidavit
establishes that: (1) Oram lied under oath about sending the lease renewal in December 2013; (2)
Oram fabricated the lease renewal in 2016 and backdated it to 2013 and then introduced the false
and backdated letter into evidence in the trial by falsely stating that the letter was created in 2013;
(3) Oram lied throughout discovery to conceal the fact that the computer on which he fabricated
the alleged renewal letter and backdated to 2013 was in existence, could have been inspected, was
searched by Depa, and was found not to have contained any copy of the renewal letter because no
such letter existed. These actions represent fraud, misrepresentation, or other misconduct of an
adverse party, sufficient for this Court to set aside the judgment in this action. It would be
reversible error for this Court not to do so. Therefore, Lamar and Simply Self Storage request that

this Court grant the relief requested in the motion.

Dated: June 6, 2019 Respectfully submitted,

ALTIOR LAW, P.C. STARK REAGAN, PLC

/s/ Kenneth F. Neuman /s/ Christopher E. LeVasseur
Kenneth F. Neuman (P39429) Christopher E. LeVasseur (P35981)
Attorneys for Lamar Advertising Attorneys for SS MITX, LLC

of Michigan, Inc.

18

INd 80:1+:L 610T/¥1/8 VOOIN Aq AGATADTY



CERTIFICATE OF SERVICE

I certify that on June 6, 2019 I electronically filed the forgoing paper with the Clerk of the
Court using the Court’s MiFile True Filing system and EFS (e-file and serve) option, which will
send notification of such filing to the individuals listed on the Case Service List.

/s/ Denise L. Ward

Denise L. Ward, Legal Assistant
Altior Law, P.C.
dward@altiorlaw.com
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- LEABE
Lunse Mo, -T8Feathorsions

(At THills)

AGREEMENT of Laase "Lense'} mede (his 17th day of March, 2008 {Lease Execution Dale"), by and balveat
Infernational Ouldoor Ine., as Tenanl, sl S MITK, LLC, & Defaware limlisd leblily compeny, whose addrass Is 793
Wanl Band Loke Road, Sulls 108, Orlends, Florida 32819, as Landiord.

Landiord owne i premilscs gomatonly known as 1008 Dodls Road, Aubun Hills, Michigan 48424 ond mon
patiiculady desoribed on Exhibil A allechod lerelo (he “Prominas™).

Landlord does harshy Lease and demise to Tenant, the porflon of the Premises pedieulady described on Bxhibig
sltuchad herslo (ihe "Lessod Premises® '

for the tenm of five (6) years, beglnahg and snding ag set forth n s agroemant (sublject to any extonslon oplions
horounthar), ol the yoprly renlal sel forth belove,

As vaed in Uils Lasse, the "Advarising Dals" shall mean the frst day on wiich a8 of the following condilons have bee
sillsflad: (a) the Tenant's slgn siruclire has bean fully construolod on the Leased Promises, (b) ol ulllilies, lncuding
olavire, heva boan connecled 1o the slgn olivolurs-snd are iy operationed, ond (0} Tenanthas oblalned all nocossuy
pormils and flcenses Lo erect and oporale the slgn struclrels) aivl dtaple:}/{nj and advertlse onthe Lessed Prinlses
andsuch pormits and leonses are saflsiactory to Tenen. Tonant shall notify Lendord In wdling of the Adverising Db
promplly alter such dale, Landlord agknowladges that limsy be necassary for Tenent Lo infllate lgetion with tie Cly
of Awburn Hills i ordor to.oblalnpermits and foenses whiol are satislastony o Tonant and thel Lendlord shall not ko
tha ight fo teauinale this Lonse § tht sveh! Tenant Inftlatos any such liligallon, ‘Tenan sliall nol name Landiord obe
party lo any such litlgation unloss Landlord Is. & necessay perty, I Landlord Is & nocosspey perly, Tenont shal
indemnify Landlord for any eosls assccliled with any stich fligation.

In -consideration of .{he Torsgolng and the mulual promises herely contained, and olfer good st vaiughls
cotsiderstion, Tenant agrees lo pay Landlord yeudy rent In.the amount of One Doliar &51) per yout [or-the perlsl
bolveen the Lénse Execttion Date and the Advartising Dale,and In the smeunt of Twelve Thotsant and 00FQ
Dollars (512,000.00) par year begloniig on the Adverdising Date. Such yearly renlal s jo be pald In eilvance (subjactin
a-30fay dolay for processing) wiih adjustiments lo be made promplly whan e adveilisieg slalus of e disploy{s)ls
ehenged. When loastble, tha payment dele will bs adjusled 6 colncide with an anhlversary of e effeciive dale. Ranld
shall bo deamat to have been madoe-ofy the datals) schoadiled, unless Landlard notllias Toneant of son-ecelpt o
[eynont,

Tenaul shell have e fighl to orecl, place and maintaln advartising sign striclures (with a minhaom of two fnces aed
terauring at fans! 14 feal by 40 fool (672 square fastfaca)) and squipmin therafor on tho Leased Premises o
posl, fraint, Suminate snd malniain advertizements o such slruciures nnd for vees Incldental lvetale and Tenart shel
alao hawe (e it to vod (ho Loassd Promlsss lor any other puipose ol rohiblled by applicable lnw, Suchuse shel
indlude, withoul limltation, access to the Leased Promises over lhove arvas desciibod and depicled on Exhibl ¢
aliached horalo as "Access Areas” (e “Access Moas®), Langlord agrees lo allow Tenan! full access to (he Leasal
Promises and the Adtess Areas for the purposi of erocling, mslilalning; changing or rerrioving (he dlaplays al an

time, In the event the Cily of Acbumn Hills doss nol permyll Tenant o erest sign steugiures with & milmmiof iwo faee

und measyring allaast 14 fost by 48 fadl (872 square faetilace), thén the yeardy rental shall bo'raduced by proparllons
thoradustion n lolal square Tedliees of the approved glgn sluclure. Forexumpla, In the bvent fha Clly of Aubiumn Hil
approves o lwo-faced struchire meaatring ohly 10 Teet by 30 fesl (300 squars feetfoce), then the yeuronial shellts
radicid to $6,400 (300 squira feelince divided by BY2 squete fostiface mullipliad by $12,000). Lohdlord shatl md
aliow the consirellon, placement or erbotion of any shuclures on the Prenilses or nolghbnilng properdy of Lendiud
wehleh vdll Black, obeleiet, Blnder or lmpalr the visibilly of any porlion of Tensnl's slgn struclures on the Leased
Pronilses, including without fimltation, the planfng of sy lrees, shiubs or olbey landscaplng on _ihsf?mr;g‘saga o
nelghboting propetty of Landiord. Tenant agress ot to ellow advarlising of slschol or cigarolles onlta edverlising sl
struicturas, nor wilt Tenanl aliow any advardising which contains obsceri, lowd or lnasivious displays or solf storage

t
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displnys. if the Tonant violates the foregolng rastrictions on adverilalng, upon ot ore tha 10 days hotlee fob
Landlord, Tenant shall remolve such displays.

Al ai'ruaturas, displays, equipment and materials piaced Upon the Leased Pramises by Tenant are Tenanl's ladk
fixlures and oquipmant, end ahallalways be aivd retaln Tenant's properly, afv! ray be removed by Tenanl slany s
prlor to or wilhin e reasormbis lme afterdiie oxpliation of sarller erminellon of his Leass or any exlenslon fhered

! —
Unless specifically stated ofliapwlse horéln, Landiord represents and warrants (al L owne the Prémises, dnd that lthe
fuil suthorlly I6 anler Into thia Lenss, Landlord covenants and warranls (hat If Tenanl shaft pay.tho renlal as berali
provided and shaltkee and performiho other covariants hotelnstated, Tonant shall snd mey, péacesbly and quisly
I;wu. hold and ebjoy the Lse of the Leased Pramises and Accese Areas for (a ferm of this Leasa and any extenslos
thereol,

I al ey tive thoview-of Tenanl's displays ls obsirolad or chseured, or-the uss or Inglelistion of such dlaplaysh
pravented o restricted by faw or by Tefiant'a Inebilly to oblaln sny necessaty parmils of lleaises (each Individuallys
“Condtion” and colleciively, the *Condillons*), snd Landlord Hes it curad suol) Condifion within iy (30) days sl
recolving wrilten notlce from Tonant of such Comtiition, Tennnt may, atiis‘oplion, terminate this Leass, and Landiad
agraos {6 refund to Tanent tha ront previcusly pald for the unexplred portion of this Lease. If any of the Condilions sl
al any Ume teimporatily oxisl, then Tenant way, ol s opllon, Inslead of lermingiing this Lease, e enliféd o m
abatement of rent peyable hefaundor during the perlod such conditions of any.of them exis!, snd lo the 1sfund of ay
roud pald W advancs, for the.perfod of such abatdment. Landlord shall cooperate fully will Tenen! [ ébialning my
gﬂﬂﬁgﬂw potiils, Heansen or olher approvels for Tehanl's use of The Lonssd Promizes ol no ensl or expense i
adiord, )

Tonani agress lo save Lahdiord harhlass from any and ofl claims or dematids on aceount of bodlly njury or physisd
properly-tlamage, coused by or resulling froin eriy negiigent or wiilful set of Tanant's agenle of eniployees In i
sonstruction, mallensncs, repalr,change or removal of Tenants dlsplays on five propesly, and agrass o cany, ol
ow cost and sxpense, adequale public labiily Instrance vovering by sioh coningsnoy so latigy e ilis Leapa shil
romain In elfact, Landlord agfens lo sbve Tenatil harmilass from dny and all olalis or deinénde ofy nocotint of bodly
Injury or physleal proparly densage caussd by or resulling from any negligent or wiliful acl of Lendiord, is agents enl
employess. Nolwithslanding "t foregolng, the parlles relemse sach olher and helr reepoctive suthorizef
raprosontalivas from any elalms for damage lo any person or (o the,Premises thel are cotead by or restll (rom dlsk
Ineured agelhst undae sny all-rlsk of fire Insurence polictes carded by slthbr of e portles, Each paly to the extey
possible’shall oblaln, for oach polloy of Insurance, provisions penullling walver of any clali againet the olher perty for
lons or damage withls the soopo of the Insurance snd sach parly to the gilent parmifled, for liself and fts Insuroy
walves all suoh Inswred clolins sgeinel the other party.

tn the event of condennation or the thréal of condemnation by sty lawdul govariment aulhérly, Tenantshuill huve the
tlght to pacllcipate In ahy condemnation award or seltfement to the sxlont of Tonahls damages for the loes of the use
gf tho sign orsipns; the costolratnoval o7 raplacemant from or op lhe Loased Promisaes; and the loss of the leusehell
Werosl,

Landlord represents and Warrants that, tothe bost of lis knowlsdge, the Promises.is in compliance with all aﬁmmahm
fadoral, slate, and looal lows, regulations and ordihances and hal thers ls no exdsling vicllions nor bhas Lendiond
revelved any nolios of.any viokallone of sy lowe, sourl orders, ordinmiess, regulalites, raquicements of any olly,
colindy, slale of foderal governmental euthotitias, Inofuing, without imlialion, departnents of housing, butiding, e,
tabot, hoalth, or other numlcipal deparithents.

Tonaot shell provide all ulllly service conneallons to the Leasod Fromlses and shell puy eny hookup charges o
connection faes for such ullities and.Landlord shall glve Tenant access lo nelghborlng lends under ihe conlrof of
Lameliord for such purposes, Tenant shall pay, diving the Brnol s Ledsé, afl nornal elacldelly chargss for Tenanls
use of the Lesrad Promises.

Upon request by Tenant; Landiord shall oblol and deliver lo Tenant from any pressnt or fulure mokgagae, inisies, fae

? Detooly #3356,
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awner, prifmefandlord or any petson having aninferastdn the Praintsos supsrlor to this Loase a written notdislutbane
sgrasment Inrecordable form providing that so fong as Tenant perfonne ag of the termg, govanants and cohdilonsd
this Lease and agrees o allom to'he morgeges, beneficlary of the deed of irust, purchaser at & fofselosure sal,
pritme landiord or fas ownier, Tonant's tohis under this Loase shall nol be disturbad and shell remaln In full force st
effaet for the lorm of this Lease, and Tenant shall not iz named o Jolped by the holder of any morlgage o desdd
trusl In any eblion of procasding (o forsclose thereuntder. Tenanl shiell pey the reasonable allomey fees chargedly

. stieh prosant or fulure morlgages, nsles, feo owner, prima landiord or peraon hevdiig In Interest in the Pramises

ggggﬂgg to this. Loase In sennocllon with the negotiation of the nondisluibance agresmant, but.nel In excoss o

Landlord shall pay whon due ali real and personal property tases and assessmeils with respect o the Prarlses en
the iprbvements and siruciures thereon, Inctuding those of Tenant

Hofore exerclsing any remedies Tor Dreach or defatil o fallues to porformuunder ihls Leass, the nondelauiing ped
shall glva the defatilling pary iy (30} days witlén notlos of such default or fallure Lo perfornt, if Landibid defoullss
falls lo parformy any of s obligalions dndoerdhls Lease, Tenant, in addiion fo any’ oiher temedies avallabin tmda

- aipplleatds {aw, sl Tonanl's opllon, may paiform Lapdiord's obligatlone oy savse the performance of Landlord

olillgatlons and dedust the reasohable oes! therebf from e rant subsequontly seorulng, Tannt shall add 4o that su

Interesl al the highes! rele psilited. under applioable law, Tanan! shall heva-the right to vacals, or abandon e

Loased Promises withou! it belng o defeull, provided that Tenant confipues 1 pay rent and perfons all iis ol

obligations undor the Lease. In the ovant sither pady Instilules legol proceadings againal lhe-othor for breach of w

Infetprotalion of any of the lerma; condllions or covenants of this Lagse, the pardy ngalnstwhon a Judgmett s onderd

ﬁhg&)lr pay ol fepsonablo coals and exponses relafive therels, ncluding reasonuble, stiomeys' fess of the hrevaliing
arly,

Landiord and Tehant each represant lo each olher thal Il hag desit with nérbroker In eonnaclion willi lils Leass énl
thal no broker has been The procuring catse of or has olhsrwise represanted ILin this ransactlon, ohd eech furthe
agroes i Lshal be solaly responsiiile and liable for any cormmisslon or slalm fdr commisclon, Teo of sxporise adsiy
oul of lls communteation witl any broker, Landlord and Tenan{ sach agrasdo Indsmnlfy and hold hannlsss the olhe
for any claim, Joss, cost or oxpense, Including reesonebls atlorneye’ fels, Insurred by the other In connection withy
broach of thie paragraph,.

Liwuliord *nﬂd“muaﬂ_l, agras ol to tecord this Leoss, bul snch parly sgraos, Upan request By the other, 1o exeduls.en
recordd & mamarandum of this Lease In rocordalis form and i compllange with applisabls law,

Landlord iereby grants o Tonant the-exclusive and kreveoablo opllon o ronew this Loase for seven (7) additiond
tormls) of five (5} yoars sadh-by ghing Londiond welllon notlod prior fo (e explralion dale of this Lovso er aly
appiicabla renewal podod. All rsnewals tnder thls parsgraph slall be on he eathe terme and oordillona of thin Lasss,
axcapl lhl the rent for first-live (5} yoar Ranewal Temm shall ecqual one hundred five percont {T05%) of e ton
chaugecd for the Inlliel Torm, during the Second Renowal Tenn the-renl shargad shall ba dne hundrad {en percert
{110%} of the renl charged Tor' the Infllal Term, diidng the Third-Benewnl Tem the rent chargad ahsll be ohe lwudred
liipon peroont é’! 15%) of the.rent charged ?:arma inllal Tarm, diwlng the Fourth Renewal Term the renl charged shal
bo one hundred fwenly Percent (120%) of e rort chargud for e lnllte] Torm, during the Fiith Repewal Terny the rad
charged shall bo ohe hupdred iwenly fve peroant (126%) of the e chorged for the Intilal Term, dulng e Sidh
Renowal Torm tho renl.charged shall ba ane hundrad thirly parcant {130%) of tha renl chatged for e Jofliel Ter, and
?urgng %gmiaﬂﬂia;mﬂh Fanewh! Tom the rontchargod shal be onw hundred idy five peroent (186%) of the ront chaiyed
or the tnflial Tewm. .

“Nollier Landion! nor Tonant shall be hound by any agreement of rapresoptation, express of Iinpllad, not conlalned

herolni This Lease ehall be desmed to have heon sdeeplodand lfe lemis anforceabls only upen the acpaplance hored
by Tenaht In'the epace provided, Following such acceplancs, It shall Inufe td the benolil of and be biriding ypon the
partias herato and to thelrrespective tanants, helre, succeasors, personel rapredentatives, exsctilors, adminlslralors,
and asslgns. Tenant shall have the dght to sell, ssslgn end satoverall of Tenants righi, Utle and inferestin this Lense
to any financlally responsibls assigned upotthe express nnd willlen gssumplion by tho esalgnde of all of fhe

obligations of Tenant hereln nemed and upon suck assumplion, Tenani shall be fully dissharged froin ahy and o

3
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obllgations tider this Instrument. Tenant shall have the right to sublesso gll of ahy patt of the Loasad Promin
provided. Tenant Is nol telioved-of any leblllly under thls Loase. In the event of any change of ownetshlp of e
Premlses, Lendlord agrassto notlly Tshant promplly of stich change, and Landloil also agrées togive the riew ownr

farmal wrillen notice of the existenco of-this Loase an to dallver a copy therao! (o-auoh new ownaer.

Additional Provislons (none If fofl blanlt:,

In Wilnass whatoof, the uniderslgied have exsculodhis Louso ab of fho day and youar first above wltlen,

Execulad In the pressice of; LANDLORD;

58 mm,fﬂuz
l - 7
By,

KulOBdef
st blansger S

ACCEPTED AND AGREED TO BY TENANT:

IHTERMATIONAL OUTDOOR
By, A Wewop " Qoo

i
Lallf Z. “Raritly” Oram
fler  -Presldont’

Deifely B83ists
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EXHIBIT A
DESCRIPTON OF PREMIBES:

Pastal the Soulhwest ¥ of Sevlion 23, Town 3 North, Renge 10 Esst, Pantlac-Township, (now Clty of Auburix
Hilt, Oaldand Counly, Michigan, described gs; Beglming al a polnl 6n the Wast Riglit of Way line of Interstate
76, distant Nmﬂp&&udeg%massﬁ winides 47 saconds'Wast, 110.00 fast from he conler of a?!» Baclloh 23; thens
Sotllh 09 degress 62 minutds OF sedonds Basl, 600,66 feal; thonoe Notlh'eT degiaes 58 mintles 3D suconds
Wast, 438,85 fool; thonee North 08 degreos G2 minules 07 seconds West, 804.57 feet; thenos South 88 degros
48 mimses 47 seconds Essl 437,08 Teet lo e polnt of boginning,

Excapt land describsed In Doolaration of Taking recordad in Clber 11265, Page 30 which Is rediod sx:

Al that pect of the fdlowing described Tracl "A” desoribed ag; Beghuolng at a polit ob (s Waeat dight of way fned
Interstate 75 distant Norll 65 degroas 30 minules A7 seconds West, 10,00 fepl nlong the Easl and Weal ¥ e
of Seollon 28, Town 3 North, Range 10 Easl, Ponllac Township, (now Clly-of Auburn Hills); Oaktand Cbunly,
Michlgan, froms the cenlerof suld Seclion, 23; lierce Soulh 00 degrees 62 minuley 07 spoonds Easl, 508,66 foul
thence Mol B7 degrass 59 minvles 39 seconds Wesk, 76,00 fel! thance North 08 degreas 38 minuleg 24
seoonds Wes, 506.62 fust (o the East and West ¥% line of sald Seclion 23 thence Soulh 88 dagress 38 minulos
A7 soconds Easl, 63.00 fosl alorip seld Easl-and Wost ¥ né 1o the politof baginning,

Togethar with a peipetual sasomént for ingraseand egress, readway, and publioullilly puposes as contained n
Granl of Easement recorded In Liber 9163, Page 101 and Easemant Agreement racorded In Libés 10257, Pags
348, which rights viere assigned by cerinln Asslgnment of Rights under Easement Agreemants racorded In Llber
4725, Page 102 and Liber 10257, Paga 277, .

Togolhar witl an easemant for advertising slgn-stclure and sights of Ingress and egress (herool, us trealed
l;‘négur 8 corlshy Grant of Easaiment dated Dooember 7, 1994 and January 18, 1995, recorded [n Libey 16208, Pagé

Tex. Poréel No, 14-25:327.019

Dcisol| BAINSEY
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EXHIBIT B
DESGRIPTION OF LEASED PREMISES

3&?@? u?;uwn!&y agread Upon by Landlord and Tenarit prior o Tenant oblalning bullding permylt for the slgn

LT 4]
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EXHIBIT ©
ACGESE ARENG

;g%ii :;gﬂunﬂy agreed upon by Landiord and Tenant prior to Tenant oblalning buliding permit for the slgn

Telrall 8813653
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2013, exercising its first option to renew the
International Outdoor lease along with a check. Do you
see that?

Yes.

And, it says neither admit nor deny, correct?

Correct.

And, that was your answer on behalf of the corporation,
correct?

Yes.

So, you didn’'t say we didn’t get the letter, correct?
Correct.

You said Simply Storage has no record receiving a letter,
correct?

That’s correct.

Which means you couldn’t find the letter, correct?
Correct.

But, there was —-- but you’re not saying it wasn’t
received, correct?

Correct.

There’s a difference, you understand that; correct?
Yes.

And, in fact it’'s true that when you signed this you’re
answering on behalf of all of Simply Storage, correct?
Yes at the direction of the company’s legal department.

But, when you answered 1t on behalf of all of Simply
212
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Storage, you yourself had only reviewed your email?

My email?

Correct.

Which email are you referring to?

Well, look at your deposition, page 30, 31, and 32.
Actually you just need to read page 30, line 16, through
page 31, line 4.

Okay.

Okay. So, you’re under oath at your deposition, correct?
Yes.

And, at the time of your deposition you testified that you
did not conduct any search beyond your own emails for this
letter, correct?

As far as emails go, correct, just my emails.

Right. But, what else did you search?

The files, the property files that I told you previously
that I had in my office.

In your office?

Correct. My district manager Ellen Hart (ph) who was
notified and was the district manager for that property.
We had her check her desk, her files.

Okay.

She checked her archived emails. Me personally I helped
her checked for the hard copies but I didn’t go through

her emails.
213
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Michigan corporation,
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That is correct.

You were present at his deposition, correct?

Correct.

Mr. O'Brien’s deposition?

Yes.

You heard him say he doesn’t know whether he got the
letter or not, correct?

That is correct.

And, the letter being the renewal letter from
International Outdoor, correct?

Correct.

And, as you indicated in your deposition you never asked
Mr. O’'Brien whether he got that letter, correct?

I do not specifically remember asking him that, no.

And, he’s the only guy the letter was addressed to,
correct?

It was addressed to our office, him at our office.

So, if you’re going to do a search to determine whether or
not somebody received a letter as their corporate counsel,
wouldn’t you think you’d go to the guy who the letter’s
addressed to and say did you get this letter?

I went back and I asked him again, I realized how that

sounds 1in a deposition but I've worked with Kurt O’'Brien

for almost 14 years. I know exactly how his standard
operating procedure is. If something comes in of a legal
30
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nature he writes my name on it, he puts it on my desk.
We’ve been going —-- that’s been our standard operating
procedure for almost 14 years. Mr. O'Brien is the CEO of
the company. To ask him about every piece of mail that
he’s received, you know, I doubt he’s going to remember
one specific letter.

The point is you didn’t do it, correct?

At that time I did not do it. I have done that since.
And -- and -- well, your deposition -- we say at that
time, you deposition was February of this year. So, in
February you hadn’t asked him if you’d received a letter,
correct?

Correct.

And, in addition to that you know that there were
discovery requests out and a request to admit out in this
case that that issue was a critical issue in, correct?
Whether the letter was received?

Yes.

And, to my knowledge —--

No, I'm asking you, you understand that to be a critical
issue in this case, correct?

Correct.

Okay. So, even though that’s a critical issue in the case
as of -—- and you signed -- I'1ll show you the request to

admit, they were done in 2017, but as of the time of your
31
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THE COURT: This is his statement. You did open
the door on the payment of rent.

MR. POTTER: Thank you.

THE COURT: Bring them in.

THE CLERK: Please rise for the jury.

(At 10:15 a.m., Jjury entered courtroom.)

THE COURT: Please be seated everybody.

Members of the jury we’re going to continue with
the witness who was under oath.

Mr. Neuman.

MR. NEUMAN: Thank you, Your Honor. Very, very

quickly.

BY MR. NEUMAN:

Q

Simply Self Storage, do you guys maintained either on your
computer system or hard -- hard copies, files for all the
various billboard leases and other transactions that your
company engages in?

We do, yes.

And, when you were asked to do a search of the company
records related to this International Outdoor lease, did
you find anything?

I found the lease.

You found the original lease that we’ve been talking about
here, the 2009 lease?

That is correct.
87
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And, was that in an International Outdoor file?

For —-- for an Auburn Hills, yes, International Outdoor
file.

Anything else in that file related to this International
Outdoor Auburn Hills lease?

There was nothing else contained in that file.

Any emails from Mr. Oram or his in-house attorney, Mr.
Seething (ph) or his agent, Mr. White, anything like that?
No.

Any letters from the International Outdoor organization to
Auburn Hills, hey we really want to have a sit down and
pursue a permit so that we can put of a billboard,
anything like that?

MR. POTTER: Your Honor, we can go on and on
about what’s not there when he’s already said there was
nothing there. I’'m sure he could think of 100 things.

THE COURT: Is there an objection?

MR. POTTER: Yes, I object to relevancy to this.
It’s already been handled. 1It’s redundant evidence.

THE COURT: Move it along please.

MR. NEUMAN: I will.

BY MR. NEUMAN:

Did you expect to find everything that had been sent to
International —-- excuse me that had been sent to Simply

Self Storage related to the International Outdoor lease
88
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whole truth, and nothing but the truth?

MR. ORAM: I do.

MR. POTTER: I had these out. I apologize to the
jury. I had the renewal letter out when I showed the
other witness the renewal letter and I've misplaced it.

THE COURT: What exhibit number is that, six?

MR. POTTER: No the renewal letter is -- it’'s 25
and 26. Here they are. Okay. Thank you, Your Honor.

Mr. Oram, I'm going to do background and let you
know what this jury —-- get them to know who you are, but
I’'m going to get right to the point of what this is about.

Your Honor, at this point --

RANDY ORAM
called at 10:33 a.m., by the plaintiff and sworn by the
clerk testified:

DIRECT EXAMINATION

BY MR. POTTER:

Q

Mr. Oram, did you send a renewal letter to Simply Storage
in December of 2013 extending your lease?

Yes, sir.

I’'m going to show you plaintiff’s exhibit 26.

Can I get my glasses?

No, you cannot have your glasses.

Thank you.

Mr. Oram, 1is that a copy of the renewal letter that you
105
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sent to International Outdoor in December of 20207
r13.

December 20

, 2013; sorry.
Yes, that’s correct.
MR. POTTER: Your Honor, I’'d move for the
admission of exhibit 26.
MR. NEUMAN: I think you’ve already ruled on this
Your Honor, but we -- we reaffirm our objections.
THE COURT: I’'ve ruled on it. 1It’s admitted.
(At 10:35 a.m., plaintiff’s exhibit 26 is
admitted in to evidence.)

MR. POTTER: And, Misty, could you put that up on

the board so they can see —-- the jury can see 1t please?

BY MR. POTTER:

Q

And, you were present at Mr. O'Brien’s deposition,
correct?

Yes.

And, you heard him acknowledge that the address was
correct, yes?

Yes, that’s correct.

And, you sent it to Mr. O’Brien because he executed the
lease?

That’s correct.

And, the address which you sent this to is contained

within the lease?
106
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And, you had -- had you ever received any default notice
from Simply Storage as to why you weren’t paying the one
dollar a year?

No, sir.

Had you ever received any notice of default from Simply
Storage indicating you were in breach of any terms of the
original underlying lease?

No, sir.

Now, in addition to that letter, did you also send another
letter to Mr. O'Brien on that day?

Yes.

I'’m going to show you exhibit 25 and ask you if you sent
that letter to Mr. O’Brien on exhibit 20 -- or on December
20", 2013.

Yes, they were attached together.

MR. POTTER: Your Honor, I would move to admit
these, what was attached to the renewal letter, exhibit
25.

MR. NEUMAN: Again, Your Honor, we —-- we affirm
our objection but you’ve already ruled.

THE COURT: I don’t think I've ruled on 25.

MR. NEUMAN: It’s hearsay.

MR. POTTER: It’s not -- 1it’s not hearsay. It
went with the renewal letter. It's -- first off the rule

of completeness would require it and it’s a letter that he
108
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sent being offered to prove the course of conduct between
the parties. These people have said they didn’t hear from
Mr. Oram at all from 2009 to 2016. Here’s two letters we
say that were sent.

THE COURT: I'm allowing in the alleged notice.
This is clearly hearsay.

MR. POTTER: Even though the deponent’s here to
be examined on it?

THE COURT: It’s hearsay.

MR. POTTER: Okay. All right. So, give me 26

back.

BY MR. POTTER:

Q

Without telling me what was in 26, did you send a second
letter to Mr. Oram (sic) at that time?

It's in 25, yes I did.

I'm sorry, without telling what’s in 25, did you send a
second letter in -- with your letter of December -- with
your letter renewing the lease?

Yes.

And, why did you send that second letter?

Just to share with Mr. O’'Brien as to the changes that were
taking place to this particular point in time in 2013.
There was —--

Changes with regard to what?

There was changes —-- there was conversations in 2013 with
109
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respect to state legislation which would have been Public
Act 4629 which was approved in January 28™ of 2014 which
dictated certain rules, state guidelines, with respect to
billboards primarily. And, also just to give them an
update that we were still pursuing things and those

variables may impact our future also within Auburn Hills.

Now, let’s —-- that computer that that letter was sent on,
do you still -- are you still in possession of that
computer?

No, sir.

And, how many computers are you removed from that
computer?

This is my —-- the current computer that I have is my third
computer since 2013.

And, what about your server? Do you have a server in
place at International Outdoor?

Yes we do.

And, that server has been in place since when?

We’ve had a server, as I've mentioned in my testimony
since 2004.

And, did you have a virus -- strike that. Was there a
virus that inflicted your server in 20147

Yes.

A computer virus?

Yes and we’ve probably changed our servers as well.
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And, did you actually place it in the envelope? Is that
something you would do?

I typed the letter, I prepared the letter to be put in the
envelope and had either myself, my wife, or the
administrative assistant write the address on there and
get it ready for mail.

And -- and tell us how the mail is picked up from your
office back then.

The mail, as it is today and it’s been there since 2000 --
since we’ve been there, but a mailman -- we are on Orchard
Lake in Farmington Hills and a mailman physically comes
into the premises and there’s a certain spot where our
mail goes and there’s a certain spot where our mail goes
out. So, he exchanges the swap right then and there. If
he’s not there then -- we’ve had the same mailman till
today.

So, did this letter come back for insufficient postage to
you?

No sir, it did not.

And, you understand that the whole defense in this case 1is
that you’re —-- you're a liar, you understand that?

I’'m —-- yes I’'m understanding that.

You’re a liar and that you created this document after the
fact to cover your position with International Outdoor,

correct?
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It seems that way, yes.
Did you do that?
Absolutely not.
Are you the entity that entered into two leases for the
same property?
No, sir.
You heard Mr. Schmutzler’s testimony, correct?
That’s correct.
You heard him say he would never entered into a lease that
he entered into, yet he did with you; you heard that,
correct?
Yes, I did.
And, did you hear Mr. Schmutzler say that he didn’t
receive the letter that was sent to the resident agent?
Yes, I did.
Now —-

MR. POTTER: It’s exhibit 16, Rick.

Your Honor —-- strike that.

BY MR. POTTER:

Mr. Oram, after -- and I'm not going to go through with
the jury everything that we just put up on the board, but
you were in the courtroom when I showed the emails between
you and Mr. Schmutzler, correct?

That’s correct.

And, in one email he says we’re going with Lamar, correct?
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those variables that I shared with you, they got changed
as well as they put a process in place if somebody wanted
to apply for a billboard they put a different process in
place.

What was that process called if you wanted to apply for a
billboard that you could do?

It's called a Plan Unit Development that’s been discussed
here as a PUD, P-U-D, and it allows you a mechanism as to
the process 1if you wanted to go through approval for a
billboard here’s the way that you do it. Up until January
25" of 2016 the mechanism for a billboard, there was no
formal mechanism.

And, were you following what was going on in Auburn Hills?
Yes, sir.

And, were you following what was going on in Auburn Hills
because of your lease with Simply Storage?

Yes sir, absoclutely.

And, did you eventually find out about -- well tell the
Jury how you find out -- found out about the Lamar lease
without -- and I'm going to caution you, I know this

involves your son. You cannot tell this jury what your

son said to you, okay.

Okay.
You can only tell your —-- tell the jury what you son did
and then -- and then you can say that he reported back to
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you but don’t say what he said, ockay.

Okay. In mid-July it came up that we are ready to proceed
with respect to -- as a company in our real estate
meetings, we were ready to proceed with respect to Auburn
Hills. My son was interning home from college and this

was the internship that he did at our company to see if,

you know, this is something that he wants to pursue. He’s
a —— this year he’s a Jjunior at Michigan State. So, he
was interning and I said well why don’t -- we have the --

Well first off you can’t say what you said. Did you give
him any instructions?

Yes. I instructed him to look into Auburn Hills and see
what the updated -- go get a copy of the ordinance, go get
all the details, the modified ordinance that I knew had
gotten modified, and report back to me with respect to
what’s going on.

All right. And, then he did that?

Yes, sir.

And, he reported back to you?

He reported back to me on the Friday -- it would have been
the 22" of July.

All right. And, did you subsequently learn after that
that Lamar had business before the Auburn Hills City
Council on the 25™?

I was aware that they were going to, yes on the 22" I was
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aware of that.

Okay. And, what did you understand the business of Lamar

—— that Lamar had in front of the Auburn -- Auburn Hills

City Council to be on July 25™ of 20167?

That they were going to try to get approval with respect

to potentially putting a billbocard on the property at 1096

Doris Road which was the same exact property that I had

under contract.

And, as a result of that knowledge what -- what did you do

in response to gaining that knowledge?

I first called the attorney in the law firm that prepared

the paperwork.

And, don’t tell us anything about that conversation. But,

the first thing you did was to call your lawyer?

That’s correct.

Then what did you do?

Then I proceeded to try to get a hold of Simply Storage to

share with them that there must be some type of a

misunderstanding with respect to this particular property,

here’s my lease,

here’s my lease renewals, and I think I

shared with them that I think that you guys may have made

a mistake and leased out the same property to two

different people and, you know, would you please delay the

hearing that Monday night until we figure out what’s going

on here. That’s what I asked them to do.
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It's been mentioned in a couple of different occasions.
You would agree with me that backdating a document means
if this was created in 2016 and you put a date of 2013 on
it that would be backdating, you agree with that?

That would be fraud, but that would be —-

That would be fraud, I would agree with you. So, not only
do we not have the computer the only thing in your
possession related to the Auburn Hills transaction was a
copy of the lease that you entered into as I understand
it, correct?

That’s right, a hard copy.

And, this 2013 renewal letter, correct?

There was another letter with this. So, there was the
lease and the cover letter as well as the renewal letter.
So, that’s what was in the file.

But, you told the jury all about engineered drawings, we
heard about that, correct?

That’s correct.

And, you did -- you did all this work in 2010, correct?
Or, 200% after the lease was signed up until the point
when you ran into great resistance with Auburn Hills,
right?

I'm sorry.

You told us --

I told you that I --
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But, we didn’t do any of that so we don’t have any of that
evidence. We just have your word for it, right?

You have my word and the letter and the renewal letter.
And, you’ve testified that, you know, you typed the letter
on a computer that we don’t have any more so —— and I —-- I
understood from your testimony that there was nobody else
present when you were typing the letter?

I don’t believe so. If they were it was just in passing,
but no I would have typed it on my own.

So, again, we don’t have any witnesses for that and then I
think you testified that you folded the letter and stuffed
it in the envelope so apparently nobody saw you do that.
So, we don’t have any witnesses for the either, right?

It seems —-- apparently.

I would recall today, although I don’t recall from your
deposition testimony, but recall today you saying that you
then gave the envelope to somebody else to actually up the
-- write the address on?

No, my deposition testimony stated that either I, my
administrative assistant, or my wife or another young lady
named Mary Petraski (ph) which was in our office at the
time, 1f one of us would have written the address on
there. We don’t use the computer to type the address on
there, we handwrite the address is most all the cases that

I've been involved in. And, then we would prepare the
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VERDICT FORM

We, the jury, answer the questions submitted as follows:

QUESTION NO. 1: Did International Outdoor send written notice to Simply Self
Storage to renew its lease prior to March 16, 20149

Answer: 4 ¢5 (yes or no)

o

If your answer is “yes,” go on to Question No. 2.
If your answer is “no,” skip to Question No 4.

QUESTION NO. 2: Did Lamar tortiously interfere with International Outdoor’s
contractual relationship with Simply Self Storage?
Answer: _L1£5 (yes or no)
B~ L. A
If your answer is “yes,” go on to Question No. 3.

If your answer is “no,” do not answer any further questions.

QUESTION NO. 3: What is the amount of damages suffered by International Outdoor

as a result of Lamar’s tortious interference with International Outdoor’s contractual relationship
with Simply Self Storage?

Answer: $

Y05, 6vo -

If you answered Question No. 3, do not answer any further questions.

QUESTION NO. 4: Did International Outdoor tortiously interfere with Lamar’s
contractual relationship with Simply Self Storage?

Answer: (yes or no)

If your answer is “yes,” go on to Question No. 5.
If your answer is “no,” do not answer any further questions.

QUESTION NO. 5: What is the amount of damages suffered by Lamar as a result of

International Outdoor’s tortious interference with Lamar’s contractual relationship with Simply
Self Storage?

Answer: §

; 7
Signed, , [ |
P jf? J§§,3 /

VANV Vi d /
o f/;} / iz L/ } ,/’/ A
&’7/3 bl L AP SsS2y )/ el
i % /
Foreperson Date /

5
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AFFIDAVIT

STATE OF OREGON )
)ss
COUNTY OF BENTON )

PATRICK DEPA, being first duly sworn, deposes and states that:

1. I am a former employee of International Outdoor, Inc. I make this
affidavit on the basis of my personal knowledge of the facts stated in this affidavit, If
called upon to testify, I can and will confirm each of the statements made below.

2. I was employed with International Outdoor from September 2010 until
July 2018. My title was Real Estate Director and my job duties consisted of procuring
leases for new billboard sites, upgrading static billboards to digital, acting as liaison to all
maintenance contractors to maintain current billboard inventory, and presenting staff
reports for all zoning board of appeals and planning commission meetings.

3. In the course of my employment, I became aware that International
Outdoor was engaged in a dispute with SS MITX, LLC (commonly referred to as Simply
Self Storage) and Lamar Advertising of Michigan, Inc. over the right to erect a billboard
at Simply Self Storage’s Auburn Hills, Michigan, location.

4. In connection with that dispute, I am aware that International Outdoor and
my boss, Randy Oram claimed that a letter was sent to Simply Self Storage in December
2013 for the purpose of renewing a 2009 lease for the right to erect a billboard at the
Auburn Hills location.

5. I have personal knowledge that the lease renewal letter was not sent in
December 2013. I know this because I observed Randy Oram type the letter in question
on the computer in his office, print it and sign it. This occurred in or about late July
2016. Mr. Oram backdated the letter to December 2013 so that he could falsely claim
that the 2009 lease had been renewed on time.

6. The computer Mr. Oram used to create the letter was still in his office
when I left employment with International Outdoor in July 2018.

7. I know that Mr. Oram made use of this falsified letter as part of
International Outdoor’s lawsuit against Simply Self Storage and Lamar. I was greatly
troubled by Mr. Oram’s actions, so I met with the Company’s attorney, Jeff Sieving, to
enlist his help in preventing Mr. Oram from committing a fraud by using the backdated
letter,
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8. During our meeting, I revealed to Jeff Sieving that I had seen Randy Oram
create the backdated letter. Mr. Sieving acknowledge this information, but refused to
take any action to prevent Mr. Oram from using the letter as evidence in the lawsuit.

9. As the lawsuit between International Outdoor and Lamar/Simply Self
Storage proceeded, I continued to make complaints to Jeff Sieving about the letter and
Mr. Oram’s actions, and repeatedly asked that he intervene to stop Mr. Oram. Mr.
Sieving never expressed any doubts about what I had witnessed or suggested in any way
that he did not believe me. He nonetheless refused to do anything about it.

10. I am also aware that the Lamar and Simply Self Storage had taken a
positon in.the lawsuit that International Outdoor had abandoned any claim to the Auburn
Hills location. I know the position taken by Lamar/SSS was and is true. We at
International Outdoor took no further action after December 2009 to secure the right to
erect a billboard on the property because of the difficulty and expense of doing so.
Conversations occurred on at least two occasions but Mr. Oram always steered Alan
White and myself to other sites that had better chances of success.

11.  The Simply Self Storage Auburn Hills lease file stayed in a drawer and
was never bought out or spoken about again until January or February 2016. Around this
time, a new employee, James Faycurry, was hired. James had come to International
Outdoor from Adams Outdoor, a competitor, and he advised us that changes in the law
had made erecting a sign in Auburn Hills more feasible than it had been in the past.

12.  Specifically, James told us that Auburn Hills had amended its zoning
ordinance to allow billboards, but only as a planned unit development (PUD). As part of
the PUD, Auburn Hills required that there be a public benefit to the City if they were
going to allow a new digital sign in their city. James said that Adams Outdoor made a
donation to the City of Auburn Hills of close to $160,000 for a new park, plus a slot of
advertising on the sign. As a result, Adams Outdoor was allowed to begin constructing a
digital sign in the City of Auburn Hills in late 2015.

13, This information caused Randy Oram to again become interested in
exploring the possibility of building a billboard in Auburn Hills. I reviewed the file, and
learned that the Simply Self Storage lease had expired, and I advised Randy Oram of that
fact. He then directed me to try to reach out to Simply Self Storage to get it renewed, but
I did not have a good contact number.

14.  This was Alan White’s lease (a former International Outdoor employee),
but he left the company due to a medical condition and was not easy to contact. When I
finally made contact with Alan, he was aware that the lease had expired and he tried to
provide me with a current contact number for Simply Self Storage, but was unsuccessful.
I even wrote letters to the legal departments at Simply Self Storage’s corporate offices in
Florida and/or Texas. Ireceived no response.
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15.  Randy Oram then instructed a few of us employees to use the Adams
Outdoors information and packets to put together similar packages for other properties in
Auburn Hills that I was attempting to get leases with. We turned our attention to this
project and we essentially gave up on the Simply Storage Auburn Hills location for a
second time.

16.  Shortly after this occurred, I was checking the Auburn Hills website for
meeting agendas and discovered that Lamar was taking a case to the planning
commission for a new billboard to be located on the Simply Self Storage location. I
advised Randy Oram of this development, which caused him to be become extremely
upset. He insisted that Alan White must have sent a renewal letter before the lease had
expired. We looked at every file, every server, and every computer, and found no such
letter.

17.  Mr. Oram never claimed to us at this time that se wrote a renewal letter;
rather, he stated only that he hoped Alan White had done so. Mr. Oram made us double
and triple check, and no renewal letter was found. When I later spoke to Alan White
about this, he confirmed that he never sent a renewal letter. He explained that there was
no reason to do so because Randy Oram had decided not to move forward with the
Auburn Hills site.

18. It was after the above-mentioned search for a renewal letter proved to be
unsuccessful that I witnessed Randy Oram create and backdate a renewal letter, as

described above.
PﬁéiCK DEPA ;

Subscribed and Sworn to Before o

s S day ST 0 T

s WQ %—-« NOTARY PUBLIG-OREGON

Cﬁ,/‘“% Zﬁy - 3 COMMISSION NO. 977676
Notary Public k MY GOMMISSION EXPIRES AUGUST 22, 2022
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STATE OF MICHIGAN
OAKLAND COUNTY CIRCUIT COURT

INTERNATIONAL OUTDOOR, INC.,
a Michigan corporation,

Plaintiff,
\&

SS MITX, LLC, a Delaware limited liability
company, and LAMAR ADVERTISING OF
MICHIGAN, INC., a Michigan corporation,

Defendants,
and
LAMAR ADVERTISING OF MICHIGAN, INC.

d/b/a THE LAMAR COMPANIES and
SS MITX, LLC d/b/a SIMPLY SELF STORAGE

Plaintiffs,
Vs

INTERNATIONAL OUTDOOR, INC.,

Defendant.

Case No. 2016-155472-CB
Hon. Wendy Potts

PROOF OF SERVICE
The undersigned certifies that the foregoing
instrument was served upon the attorney(s)
of record for all parties to the above cause
at their respective addresses disclosed on

the pleadings on
by: LIU.S. Mail OiHand Delivered
OFax BIE-Mail

Case No. 16-155489-CB
Hon. Wendy Potts

POTTER, DeAGOSTINO, O’DEA & PATTERSON

POTTER, DeAGOSTINO, O’DEA & PATTERSON
STEVEN M. POTTER (P33344)

RICK J. PATTERSON (P55706)

Attorney for Plaintiff International Outdoor

2701 Cambridge Court, Suite 223

Auburn Hills, MI 48326

(248)377-1700 / Fax (248)377-0051
spotter@potterlaw.com
Ijpatterson@potterlaw.com

STARK REAGAN, P.C.

CHRISTOPHER E. LEVASSEUR (P35981)
Attorney for Defendant SS MITX

1111 W. Long Lake Rd., Ste.202

Troy, MI 48098 '

(248) 641-9955
clevasseur(@starkreagan.com

NEUMAN ANDERSON GRIECO &
MCKENNEY, P.C.

KENNETH F. NEUMAN (P39429)
STEPHEN T. MCKENNEY (P65673)
Attorney for Def Lamar Advertising
401 S. Old Woodward Ave., Ste. 460
Birmingham, MI 48009

(248) 594-5252
kneuman@nagmlaw.com

smckennev@nagmlaw.com
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POTTER, DeAGOSTINO, O’'DEA & PATTERSON

INTERNATIONAL OUTDOOR, INC.’S ANSWERS TO LAMAR
ADVERTISING OF MICHIGAN, INC.’S INTERROGATORIES

NOW COMES INTERNATIONAL OUTDOOR, INC., by and through its attorneys,
POTTER, DeAGOSTINO, O°’DEA & PATTERSON, and for its Answers to LAMAR
ADVERTISING OF MICHIGAN, INC.’S, Interrogatories, hereby states as follows:

1. Identify any and all persons who provided information used in answering this First
Discovery Set.

ANSWER:

Randy Oram, President; Jeff Sieving, Corporate Counsel;

and Patrick Depa, Director, Real Estate

28423 Orchard Lake Rd., Ste. 200, Farmington Hills, Michigan 48334,

2. Identify all persons that you believe may have information regarding the facts giving

rise to the claims and defenses in this action.

ANSWER:

Randy Oram; Alan Scott White, President and CEO of Wise Commercial Real
Estate; Kurt O’Brien, President of Simply Storage; Kyle Schmutzler, SVP of
Real Estate. In addition, please see all individuals identified in the documents
produced in response to Defendant/Counter Plaintiff’s document requests.
3. Have you read and reviewed the definitions and general instructions that constitute
the preamble to these Interrogatories?
ANSWER:
Yes.
4. Prior to answering these Interrogatories, have you made a due and diligent search of

your books, records, and papers, with a view to eliciting all information available in this action?

Describe all sources of documents that you reviewed.
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POTTER, DeAGOSTINO, O’DEA & PATTERSON

ANSWER:
Yes.

5. Identify each person whom Defendant may call as an expert witness at trial and, as

to each person:

a. state the subject matter on which such person is expected to testify;

b. state the substance and the facts and opinions to which such person is
expected to testify;

C. set forth a summary of the grounds for each such opinion;

d. describe in detail the education, experience or other background upon which

you will rely in qualifying such person as an expert; and
e. identify each document reflecting such education, experience or other
background, including, but not limited to, all resumes, curriculum vitae and
lists of publications and produce all such documents.
ANSWER:
None have been identified at this time.

6. Identify any and all person(s) with information about the facts alleged in the
complaint and/or the Defendant's denials of those facts, as alleged in the Answer and Affirmative
Defenses.

ANSWER:

Randy Oram; Alan Scott White, President and CEO of Wise Commercial Real
Estate; Kurt O’Brien, President of Simply Storage; Kyle Schmutzler, SVP of
Real Estate. In addition, please see all individuals identified in the documents
produced in response to Defendant/Counter Plaintiff’s document requests.
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POTTER, DeAGOSTINO, O'DEA & PATTERSON

7. Identify any and all insurance agreement(s) under which a person carrying on an
insurance business may be liable to satisfy part or all of a judgment which may be entered in the
action or to indemnify or reimburse for payments made to satisfy the judgment.

ANSWER:

None.

8. Identify any and all agents, employees or attorneys for Defendant who ever had any
conversations with any employee or agent of the City of Auburn Hills between J anuary 1, 2009 and
the date on which you respond to these interrogatories, about the Property.

ANSWER:

Randy Oram and Jeff Sieving.

9. Describe in detail all conversations, about the Property, between Defendant (including
any and all agents, employees or attorneys for Defendant) and the City of Auburn Hills (including
any employee, agent or attorneys for the City of Auburn Hills) between J anuary 1, 2009 and the date

on which you respond to these interrogatories. For each such conversation, please identify:

a. The names of the person(s) participating in the conversation(s);

b. What was discussed in the conversation(s);

c. When the conversation(s) occurred;

d. Where the conversation(s) occurred; and

e. Whether Defendant is aware of any notes or other written documents

memorializing the conversation. If Defendant is aware of any such notes or
other written documents memorializing the conversation, identify those

documents.
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ANSWER:

Plaintiff/Counter Defendant objects to this interrogatory as overly broad and
unduly burdensome. The interrogatory is unreasonable because it seeks the
exact details regarding time and content of conversations over a period of more
than eight years. Notwithstanding and without waiving this objection, Jeff
Sieving and Randy Oram have conversed with City Counsel, Steve Cohen and
Derk Beckerleg. See emails and meeting minutes in Exhibit A to Plaintiff’s
document production. There are no notes memorializing the conversations other
than the emails.

10.  Identify any and all agents, employees or attorneys for Defendant who ever had any
conversations with any employee or agent of the State of Michigan Department of Transportation

between January 1, 2009 and the date on which you respond to these interrogatories, about the

Property.
ANSWER:
Jeff Sieving.
11. Describe in detail all conversations, about the Property, between Defendant (including

any and all agents, employees or attorneys for Defendant) and the State of Michigan Department of
Transportation (including any employee, agent or attorneys for the State of Michigan Department
of Transportation) between January 1, 2009 and the date on which you respond to these

interrogatories. For each such conversation, please identify:

a. The names of the person(s) participating in the conversation(s);
b. What was discussed in the conversation(s);
c. When the conversation(s) occurred;
d. Where the conversation(s) occurred; and
5
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e. Whether Defendant is aware of any notes or other written documents
memorializing the conversation(s). If Defendant is aware of any such notes
or written documents memorializing the conversation(s), identify the
documents.

ANSWER:

Plaintiff/Counter Defendant objects to this interrogatory as overly broad and

unduly burdensome. The interrogatory is unreasonable because it seeks the

exact details regarding time and content of conversations over a period of more

than eight years. Notwithstanding and without waiving this objection, all

conversations with MDOT were with respect to FOIA requests and to inquire

about the improper locational approval granted Lamar. See emails between Jeff

Sieving and MDOT employees.

12. If your response to Request for Admission number 1, in this First Discovery Set, is
anything other than an unequivocal admission, describe in detail why the IO Lease attached as
Exhibit 1 to this First Discovery Set is not a complete and accurate copy of the lease between Simply
Self Storage and Defendant for the Property.

ANSWER:

The attached lease does not include I10’s renewal of the lease.

13. If your response to Request for Admission number 2 is anything other than an
unequivocal admission,

a. Identify the date on which each rent payment was made;

b. Identify the means by which each rent payment was made (i.e., check, wire
transfer, etc.)

c. Identify how the rent was delivered to Simply Self Storage (i.e., mail,

in-person delivery, etc).
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ANSWER:

Not applicable.

14. If your response to Request for Admission number 3 is anything other than an
unequivocal admission,

a. Identify and describe in detail all acts that Defendant took to obtain any
permit or approval from the City of Auburn Hills to erect and operate the sign
structure(s) and display(s) as described in the IO Lease;

b. Identify the date(s) on which Defendant took these acts;

c. Identify the person(s) who took the acts on behalf of Defendant;

d. Identify the person(s) employed by or affiliated with the City of Auburn Hills
to whom the acts were directed.

ANSWER:

a. Plaintiff’s employees communicated with city employees and agents in
relation to a billboard on the subject property and participated at city
council meetings after it was determined Lamar was pursuing a permit
to erect a billboard on Simply Storage’s property.

b. The specific dates of conversations are unknown except as reflected in
emails in Exhibit A to Plaintiff’s document production.

c. Jeff Sieving and Randy Oram.

d. Steve Cohen, city counsel, counsel for the city and individuals identified
in Exhibit A.
15.  If your response to Request for Admission number 4 is anything other than an

unequivocal admission,
a. Identify and describe in detail all acts that Defendant took to obtain any
permit or approval from the City of Auburn Hills to erect and operate the sign

structure(s) and display(s) as described in the 10 Lease;
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Identify the date(s) on which Defendant took these acts;

c. Identify the person(s) who took the acts on behalf of Defendant;
d. Identify the person(s) employed by or affiliated with the City of Auburn Hills
to whom the acts were directed.
ANSWER:
Not applicable.

16.  If your response to Request for Admission number 5 is anything other than an

unequivocal admission,

d.

ANSWER:

Identify and describe in detail all acts that Defendant took to construct the
sign structure on the Property;

Identify and describe in detail all acts that Defendant took to connect utilities
to the sign structure at the Property;

Identify and describe in detail all acts that Defendant took to obtain all
necessary licenses and permits to erect and operate the sign structure(s) and
display(s)Aat the Property;

Identify the date(s) on which Defendant took these acts;

Identify the person(s) who took the acts on behalf of Defendant;

IOI objects to the form of this request and the term “conditions precedent” and
that the “Advertising Date” is established by IOL Notwithstanding and without
waiving this objection, IOI admits the conditions that would trigger the
“Advertising Date” do not exist.
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17.  If your response to Request for Admission number 6 is anything other than an
unequivocal admission,

a. Identify and describe in detail all acts that Defendant took to renew the 10
Lease, consistent with the renewal requirements on page 3 of the 10 Lease;

b. Identify the date(s) on which Defendant took these acts;

C. Identify the person(s) who took the acts on behalf of Defendant;

d. Identify the person(s) employed by or affiliated with Simply Self Storage to
whom the acts were directed.

ANSWER:

Randy Oram mailed the renewal notice to Simply Self Storage on December 20,

2013, to Kurt O’Brien, 7932 W. Sand Lake Rd., Ste. 108, Orlando, Florida
32819. See IOI 788.

18.  If'your response to Request for Admission numbers 7 and 9 are anything other than

an unequivocal admission, then describe in detail the factual basis for this excuse. Further,

a. Identify the person(s) on behalf of Simply Self Storage who agreed to this

excuse;

b. Identify the terms of this excuse;

c. Identify the date on which Defendant and Simply Self Storage agreed to the
excuse.

ANSWER:

a. Kurt O’Brien and Kyle Schmutzler.

b. Pursuant to terms of the IO/Simply Self Storage Lease: “Rental shall be
deemed to have been made on the date(s) scheduled, unless Landlord
notifies Tenant of non-receipt of payment” and 10 was never notified of
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non-payment. See also Kurt Schmutzler’s email dated February 26,
2009.
c. February 26, 2009, and March 17, 2009.

19. If you response to Request for Admission number 8 is anything other than an

unequivocal admission,

a. Identify the amendment terms;

b. Identify the date of the amendment;

c. Identify all documents memorializing the amendment;

d. Identify the person(s) on behalf of Defendant who agreed to the amendment;
and

e. Identify the person(s) on behalf of Simply Self Storage who agreed to the

amendment.
ANSWER:
Not applicable.

POTTER, DeAGOSTINO, O’DEA & PATTERSON
RICK JTPATTERSON (P55706)
Attorney for International Outdoor, Inc.
2701 Cambridge Court, Suite 223
Auburn Hills, Michigan 48326

Dated: February 9, 2017 (248)377-1700

10
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STATE OF MICHIGAN
OAKLAND COUNTY CIRCUIT COURT

INTERNATIONAL OUTDOOR, INC.,
a Michigan corporation,

Plaintiff, Case No. 2016-155472-CB
\& Hon. Wendy Potts

SS MITX, LLC, a Delaware limited liability
company, and LAMAR ADVERTISING OF
MICHIGAN, INC., a Michigan corporation,

Defendants,

and

LAMAR ADVERTISING OF MICHIGAN, INC.
d/b/a THE LAMAR COMPANIES and
SS MITX, LLC d/b/a SIMPLY SELF STORAGE,

Plaintiffs, Case No. 16-155489-CB
Hon. Wendy Potts

\E
INTERNATIONAL OUTDOOR, INC.,

Defendant.

POTTER, DeAGOSTINO, O’DEA & PATTERSON  NEUMAN ANDERSON GRIECO &

STEVEN M. POTTER (P33344) MCKENNEY, P.C.

RICK J. PATTERSON (P55706) KENNETH F. NEUMAN (P39429)
Attorney for Plaintiff International Outdoor STEPHEN T. MCKENNEY (P65673)
2701 Cambridge Court, Suite 223 Attorney for Def Lamar Advertising
Auburn Hills, MI 48326 401 S. Old Woodward Ave., Ste. 460
(248)377- 1700 / Fax (248)377-0051 Birmingham, MI 48009
spotter@potterlaw.com (248) 594-5252

ripatterson@potterlaw.com
1P @p - kneuman@nagmlaw.com

smckenney@nagmlaw.com

STARK REAGAN, P.C,

CHRISTOPHER E. LEVASSEUR (P35981)
Attorney for Defendant SS MITX

1111 W. Long Lake Rd., Ste.202

Troy, M148098

(248) 641-9955
clevasseur(@starkreagan.com
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INTERNATIONAL OUTDOOR, INC.'S
ANSWERS TO LAMAR ADVERTISING OF
MICHIGAN, INC.'S SECOND DISCOVERY SET TO DEFENDANT

NOW COMES INTERNATIONAL OUTDOOR, INC., by and through its attorneys,
POTTER, DeAGOSTINO, ODEA & PATTERSON, and for its Answers to LAMAR
ADVERTISING OF MICHIGAN, INC.'S, Second Discovery Set, hereby states as follows:

REQUESTS FOR PRODUCTION

1. Produce for inspection any and all systems on which the .pdf version, and the original
version of the file that became the .pdf version, of the documents Bates Marked "IOI 745" and "IOI
746" existed.

ANSWER:

10X objects to the request to produce the system onto which the documents were
scanned because it is overly broad, unduly burdensome, not reasonably
calculated to lead to the discovery of admissible evidence, and seeks the
disclosure of confidential, proprietary, and privileged material. With regard to
the computer on which the original version was created, the computer cannot
be identified or located at this time.

SUPPLEMENTAL ANSWER:

Pursuant to the Order entered November 8, 2017 regarding the Motion to Compel
Inspection, Plaintiff IOI supplements its prior answer as follows:

1. TOT has determined that it is not in possession or control of the computer used
to create the December 20, 2013 Renewal Documents. It is possible for a
computer to be swapped from one employee to another. When a computer is
swapped to another employee the computer’s memory is deleted and the
computer is reformatted for the new user. IOD’s practice is to swap equipment
out of service when it becomes obsolete. When a computer is removed from
service due to obsolescence, its hard drive is removed and discarded. Similarly,
any computer infected with a virus is removed from service and discarded. The
computer used to create the December 20, 2013 Renewal Documents was
removed from service in accordance with the foregoing practice.
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2. The provisions regarding the inspection of the computer are not applicable
because the computer is no longer in I0OD’s possession or control.

The foregoing Answers are true to the best of my knowledge, information and belief.

by 15 pb7 ) Rowgy” Lo

Lahl 2. Vorav

Prepared by:

POTTER, DeAGOSTINO, O’DEA & PATTERSON

Steven M. Potter (P33344)

Rick I. Patterson (P55706)
Attorneys for I0]

2701 Cambridge Court, Suite 223
Auburn Hills, Michigan 48326
(248) 377-1700

CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing ANSWERS was served upon the attorneys of record for all

parties to the above cause by email at the addresses listed in W November 22, 2017

Rick J. Patterson (P55 706)
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ORAM, LATIF (RANDY)

02/16/2018 Page 1
1 STATE OF MICHIGAN
2 IN THE CIRCUIT COURT FOR THE OAKLAND COUNTY
3 IN THE BUSINESS COURT
4
5 INTERNATIONAL OUTDOOR, INC.,
6 a Michigan corporation,
7 Plaintiff,
8 vVS. Case No. 2016-155472-CB
9 Hon. Wendy Potts
10 SS MITX, LLC, a Delaware limited
11 liability company, and LAMAR ADVERTISING
12 OF MICHIGAN, INC., a Michigan corporation,
13 Defendants,
14 and
15
16 LAMAR ADVERTISING OF MICHIGAN, INC.,
17 d/b/a THE LAMAR COMPANIES, and SS MITX,
18 LLC, d/b/a SIMPLY SELF STORAGE,
19 Plaintiffs,
20
21 VS. Case No. 2016-155489-CB
22 Hon. Wendy Potts
23 INTERNATIONAL OUTDOOR, INC.,
24 Defendant.
25
Ann Avbor | Detrolt | Fint | Jackson Bingham Farmy/Soutbfield | Grand Rapids  Lansing | M. Clemens | Saginaw | Troy
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ORAM, LATIF (RANDY)

02/16/2018 Page 2
1 The Deposition of LATIF (RANDY) ORAM,
2 Taken at 401 South 01d Woodward Avenue, Suite 460,
3 Birmingham, Michigan,
4 Commencing at 9:12 a.m.,
5 Friday, February 16, 2018,
6 Before Cindy Mendenhall, CSR-5220, RPR.
7
8 APPEARANCES:
9
10 RICK J. PATTERSON
11 Potter, DeAgostino, O'Dea & Patterson
12 2701 Cambridge Court
13 Suite 223
14 Auburn Hillg, Michigan 48326
15 248.377.1700
16 rijpatterson@potterlaw.com
17 Appearing on behalf of International Outdoor, Inc.
18
19
20
21
22
23
24
25
Ann Avbor | Detrolt | Fint | Jackson Bingham Farmy/Soutbfield | Grand Rapids  Lansing | M. Clemens | Saginaw | Troy
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ORAM, LATIF (RANDY)

02/16/2018 Page 3
1 CHRISTOPHER E. LeVASSEUR
2 Stark Reagan, P.C.
3 1111 West Long Lake Road
4 Suite 202
5 Troy, Michigan 48098
6 248.641.9955
7 clevasseur@starkreagan.com
8 Appearing on behalf of SS MITX, LLC d/b/a Simply Self
9 Storage.
10
11 KENNETH F. NEUMAN
12 Neuman Anderson Grieco McKenney PC
13 401 South 0Old Woodward Avenue
14 Suite 460
15 Birmingham, Michigan 48009
16 248.594 5252
17 kneuman@nagmlaw.com
18 Appearing on behalf of Lamar Advertising of Michigan,
19 Inc., d/b/a The Lamar Companies.
20
21 ALSO PRESENT:
22 Jeff Sieving
23 Richard Rickert
24
25
Ann Avbor | Detrolt | Fint | Jackson Bingham Farmy/Soutbfield | Grand Rapids  Lansing | M. Clemens | Saginaw | Troy
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ORAM, LATIF (RANDY)

02/16/2018 Page 159

1 backup. When did you implement a backup system --

2 that's --

3 A. We've had a variety of different backup systems.

4 BY MR. NEUMAN:

5 Q. Did your IT experts search your backup systems to see
6 if they could find the source metadata for what is

7 Exhibits 9 and 10°?

8 A. We couldn't find anything.

9 Q. But that's not my question. Did you direct --

10 A. The computers aren't there.

11 Q. -- IT experts -- let me get the question on the

12 record.

13 Did you direct IT experts to sgearch the

14 backups to your server to find the original sources of
15 the Exhibits 9 and 10, what's known as the metadata?
16 A, I don't know what metadata is, so I couldn't tell you.
17 The folder is lost. The whole Auburn Hills folder is
18 completely gone. 1It's not on my computer. It's not
19 in our company, so --
20 Q. But did you employ or ask any expert to search?
21 A I don't know if my wife or Jeff from our office asked
22 anybody else. I did not, no.
23 Q. Do you know what happened with the physical server
24 that existed at your company in 2014? What became of
25 that physical piece of equipment?

Ann Avbor | Detrolt | Fint | Jackson Bingham Farmy/Soutbfield | Grand Rapids  Lansing | M. Clemens | Saginaw | Troy
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STATE OF MICHIGAN

COURT OF APPEALS

MICHAEL SULLIVAN, UNPUBLISHED
May 17, 2018
Plaintiff-Appellee,
v Nos. 330543 & 334273
Livingston Circuit Court
DENISE SULLIVAN, LC No. 14-006162-DO

Defendant-Appellant.

Before: METER, P.J., and GADOLA and TUKEL, JJ.

PER CURIAM.

Defendant appeals as if on leave granted (1) an October 22, 2015, order denying her
motion for relief from judgment and granting plaintiff’s motion to modify spousal support and
(2) a March 28, 2016, order again modifying spousal support. This Court initially denied leave
to appeal for lack of merit in the grounds presented, Sullivan v Sullivan, unpublished order of the
Court of Appeals, issued May 19, 2016 (Docket No. 330543); Sullivan v Sullivan, unpublished
order of the Court of Appeals, issued December 2, 2016 (Docket No. 334273), but the Supreme
Court remanded for consideration as on leave granted, Sullivan v Sullivan, 500 Mich 957; 892
NW2d 367 (2017); Sullivan v Sullivan, 500 Mich App 958; 891 NW2d 477 (2017). We reverse
in part and remand for further proceedings before a different judge.

Plaintiff and defendant divorced after a 36-year marriage. The divorce trial took place on
October 1, 2014, and the court made a dispositional ruling from the bench on October 30, 2014,
In the original dispositional ruling, the court erroneously failed to make an award regarding the
vested shares of stock in plaintiff’s (now former) employer, Ramco-Gershenson, Inc. On
January 12, 2015, the date scheduled for entry of judgment, the parties negotiated the issue of
vested shares off the record and entered into a consent judgment on that same date. The consent
judgment provided, among other things, that plaintiff would provide a modifiable amount of
$12,000 a month in spousal support; this was in accordance with the court’s rulings after the
divorce trial. The judgment also dealt with the disposition of the vested shares of stock.

On August 27, 2015, defendant filed a motion to enforce certain aspects of the judgment
and a motion for partial relief from judgment based on fraud. Defendant asserted that, at the
time of the January 12, 2015, negotiations, plaintiff had failed to disclose that he had resigned
from his job in December 2014, that a separation agreement had changed the amount of vested
Rameco stock that he owned because certain unvested shares had vested, and that he had received

-1-
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a substantial lump-sum payment. Defendant asserted that plaintiff’s 2014 total income was
substantially higher than he had represented, the value of the concealed stock was $471,144.46,
and he no longer had the employer-provided life insurance required by the divorce judgment.

Over the course of the following months, the trial court held various hearings, denied
defendant’s claim of fraud, ordered that plaintiff comply with certain aspects of the consent
judgment, reduced (on October 22, 2015) the spousal support to $2,000 a month, and then raised
(on March 26, 2016) the spousal support to $4,000 a month.

Defendant first argues that the trial court erred in denying the motion for partial relief
from judgment because, before the signing of the consent judgment, plaintiff made a material
misrepresentation that inured to defendant’s detriment. This court reviews for an abuse of
discretion a trial court’s decision regarding a motion for relief from judgment. Yee v Shiawassee

Bd of Comm’rs, 251 Mich App 379, 404; 651 NW2d 756 (2002).

MCR 2.612(C)(1)(c) allows for relief from judgment on grounds of “[f]raud (intrinsic or
extrinsic), misrepresentation, or other misconduct of an adverse party.” A showing of “fraud or
misrepresentation” warranting relief from judgment requires the moving party to provide
significant, specific allegations and strict factual proof. Yee, 251 Mich App at 405.

The parties agree that at the January 12, 2015, hearing, the issue of the vested shares of
Ramco stock was central. Plaintiff’s attorney represented that plaintiff had 33,679 vested
shares.' Plaintiff contends that the trial court’s finding that plaintiff had not lied to the court
must be afforded deference and was supported by the evidence because plaintiff later testified
that he believed the court was asking about the circumstances existing in October 2014 and also
testified that he did not know that certain vesting had, as of January 12, already occurred. But
plaintiff’s testimony that he did not know that vesting had already occurred and thought it would
occur in late January is belied by his testimony that he knew about the components of his
severance package with Ramco. The severance agreement spoke to the vesting of the so-called
“non-performance” stock shares? on the date of plaintiffs December 19, 2014, resignation,
provided that plaintiff did not revoke (within seven days) the release and discharge provisions.?
With regard to the so-called “performance” stock shares, the severance agreement indicated that
plaintiff would be entitled to a payout for the shares, “for which vesting will be accelerated and
will vest in full [sic] and plaintiff will be paid for such performance share units, based on the

! Plaintiff does not argue that this statement by the attorney should not be attributed to plaintiff,
arguing instead that “[plaintiff] honestly believed that he was being asked about the vested stock
shares he held at the time of [the October divorce] trial.”

> The previously-unvested shares were divided into “performance” and “non-performance”
shares. In accordance with his separation agreement with Ramco, plaintiff received a payout for
the vesting of 9,300 unvested performance shares; received vested shares for 15,226 of the non-
performance, unvested shares; and lost 5,232 of the unvested shares,

* It is not disputed that plaintiff did not exercise his seven-day right to revoke.

-
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market price of the Trust’s shares on the Resignation Date, within 30 calendar days after the
Release provisions . . . become effective.” Plaintiff received the payment for the performance
shares on January 9, 2015.*

The Michigan Supreme Court has stated:

[t]he general rule is that to constitute actionable fraud it must appear: (1) That
defendant made a material representation; (2) that it was false; (3) that when he
made it he knew that it was false, or made it recklessly, without any knowledge of
its truth and as a positive assertion; (4) that he made it with the intention that it
should be acted upon by plaintiff; (5) that plaintiff acted in reliance upon it; and
(6) that he thereby suffered injury. Each of these facts must be proved with a
reasonable degree of certainty, and all of them must be found to exist; the absence
of any one of them is fatal to a recovery. [Titan Ins Co v Hyten, 491 Mich 547,
555; 817 NW2d 562 (2012) (quotation marks and citations omitted).]

In addition, the Titan Court noted that even misrepresentations made innocently can be
actionable if the effect on the plaintiff is equally egregious. Id. at 556. See also M&D, Incv WB
McConkey, 231 Mich App 22, 27-28; 585 NW2d 33 (1998) (discussing innocent
misrepresentation in the context of a contract).’ Although defendant admittedly focused in her
motion on deliberate and intentional fraud, her motion also referred to relief from judgment
based on a “material misrepresentation.”

Even accepting the court’s finding that plaintiff thought that the relevant period for
determining the amount of vested shares was October 30, 2014, the central issue at the January
12, 2015, hearing was the distribution of vested shares. Keeping this in mind, regardless of
whether plaintiff intended to lie or did not intend to lie, he did in fact make a material
representation at this time, and this representation was false. Plaintiff’s attorney said “[h]e has
33,679 ... shares . . . that vested.” Plaintiff admitted to knowledge of the separation agreement,
and this agreement, viewed in context, indicated that plaintiff’s non-performance shares would
vest before January 12 (i.e., on the resignation date) and that the performance shares would vest
at some point in the near future (in actuality, payment for these ended up being made on January
9). Under these circumstances, the assertion about having only 33,679 vested shares was made
recklessly. In addition, given that the issue being negotiated at the January 12 hearing was
distribution of the vested shares, plaintiff clearly made the assertion with the intention that
defendant act upon it, and evidence shows that defendant did act upon it to her detriment.

Under these circumstances, it was an abuse of discretion for the trial court to deny the
motion for relief from judgment. Defendant must be allowed to reopen the issue of distribution

* Plaintiff testified that when he signed the Ramco separation agreement, he knew that he would
be getting this payment at some point.

5 This Court has held that “[jJudgments entered pursuant to the agreement of parties are of the
nature of a contract.” Gramer v Gramer, 207 Mich App 123, 125; 523 NW2d 861 (1994).

3.
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of the vested stock, given that it represents a significant asset. In addition, because spousal-
support factors include a consideration of the “property awarded to the parties,” see Luckow v
Luckow, 291 Mich App 417, 424; 805 NW2d 453 (2011),° the issue of spousal support must also
be revisited.

In its October 22, 2015, order, the court held the issue of life insurance in abeyance,
stating that it would revisit in March 2016 whether plaintiff needed to obtain life insurance for
defendant. It does not appear that this issue was ever addressed with finality. The court referred
to life insurance at a hearing on October 5, 2015, stating “you better get some life insurance,”’
but it is not clear to whom the court was speaking, and, at any rate, the court /ater stated that it
was holding the issue in abeyance. The life-insurance issue remains outstanding and must also
be addressed on remand.

Defendant next argues that the October 22, 2015, order violated her constitutional rights
to due process because she received inadequate notice of the hearing on that date and was
erroneously denied discovery. She also argues that the court erred in modifying the spousal-
support award at that time. This Court reviews constitutional (e.g., due process) issues de novo.
Kampf v Kampf, 237 Mich App 377, 381-382; 603 NW2d 295 (1999). This Court reviews for an
abuse of discretion a trial court’s decision to grant or deny discovery. Shinkle v Shinkle, 255
Mich App 221, 224; 663 NW2d 481 (2003).

We review “the trial court’s factual findings relating to the award or modification of
[spousal support] for clear error.” Moore v Moore, 242 Mich App 652, 654; 619 NW2d 723
(2000). “A finding is clearly erroneous if the appellate court is left with a definite and firm
conviction that a mistake has been made.” Id. at 654-655. “If the trial court’s findings are not
clearly erroneous, this Court must then decide whether the dispositional ruling was fair and
equitable in light of the facts.” Id. at 655.

The lower-court record contains a notice of hearing, dated October 14, 20135, stating that
plaintiff’s motion to modify spousal support would be heard on October 21, 2015. The record

% In Luckow, 291 Mich App at 424, the court stated that several factors are pertinent to spousal
support, including:

(1) the past relations and conduct of the parties, (2) the length of the marriage, (3)
the abilities of the parties to work, (4) the source and amount of property awarded
to the parties, (5) the parties’ ages, (6) the abilities of the parties to pay alimony,
(7) the present situation of the parties, (8) the needs of the parties, (9) the parties’
health, (10) the prior standard of living of the parties and whether either is
responsible for the support of others, and (11) general principles of equity.
[Quotation marks and citation omitted. ]

7 The register of actions, in an entry dated October 5, 2015, states “DEFT’S MOT TO
ENFORCE JUDGMENT; GRANTED AS TO LIFE INSURANCE ON PLTF,” but the parties
point to no order, aside from the ambiguous oral statement on October 5, 2015.

4.
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contamns another document, entitled “Praecipe, request for hearing” and dated October 14, 2015;
this document states: “Please place on the motion calendar for Monday, November 2, 2015.”
But this latter document also states: “Scheduled to be Heard on Wednesday, October 21, 2015,
“By Permission of Judge’s Clerk, Lisa.”® In addition, the register of actions states, in an October
13, 20135, entry, that the motion to modify spousal support would be “set for same date as evid
hear 10/21[.]”

Toward the end of the October 21, 2015, hearing, the court stated that it thought the
spousal-support motion was scheduled to be heard that day,” but defendant’s attorney stated that
it was not scheduled to be heard until November and that defendant had a right to discovery.
The trial court stated that there was no right to discovery with regard to the motion and
scheduled the hearing for the following day. On appeal, defendant contends that her rights to
due process were violated because of the two dates listed on the praecipe. This argument is not
tenable, however. The document labeled “Praecipe” requests a motion date of November 2, but
then states that the motion is “Scheduled to be Heard on Wednesday, October 21, 2015,” “By
Permission of Judge’s Clerk[.]” In addition, the notice of hearing served on defense counsel on
the same date as the praecipe states that the motion would be heard on October 21, 2015. Itisa
stretch to argue that defense counsel had no notice, under these circumstances, that the motion
would be heard on October 21, and even assuming, arguendo, that there was some ambiguity
regarding the date of the hearing, at the very least defense counsel was put on notice that he
needed to clarify which date was applicable.

Defendant also argues that she did not realize the hearing on spousal support would be an
evidentiary hearing related to the determination of the amount of support to be paid. However,
plaintiff’s motion to modify spousal support clearly requested that the court do the following:
“Following a hearing, determine the appropriate amount of support that should be paid due to the
fact that [p]laintiff has lost his job.” The notice of hearing states: “Plaintiff’s Motion to Modify
Spousal Support will be brought on for hearing on Wednesday, October 21, 2015.” Under these
circumstances, defendant should have been aware that the October 21, 2015, hearing would
involve a redetermination of spousal support based on the limited issue of job loss. Defendant
takes issue with the lack of discovery, and on appeal cites MCR 2.302(A)(4), which states:
“After a postjudgment motion is filed pursuant to a domestic relations action as defined by
subchapter 3.200 of these rules, parties may obtain discovery by any means provided in
subchapter 2.300 of these rules.” But the hearing was scheduled for October 21 and defense
counsel did not make his oral, on-the-record “motion” for discovery until that date, in the midst
of the fraud hearing. Under these circumstances, it is difficult for us to find that the trial court
erred with regard to discovery, and, at any rate, we are now remanding this case for a
reevaluation of spousal support.

® An October 14, 2015, proof of service indicates that both the “Praecipe” and the “Notice of
Hearing” were served on defendant’s attorney on October 14, 2015.

? The court had, earlier that day, expressed that it did not know when the motion was scheduled
to be heard, but plaintiff’s counsel said, “we had it set for today.”

-5
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As stated in Moore, 242 Mich App at 654:

The main objective of alimony is to balance the incomes and needs of the
parties in a way that will not impoverish either party. Alimony is to be based on
what is just and reasonable under the circumstances of the case. An alimony
award can be modified upon a showing of changed circumstances. The
modification of an alimony award must be based on new facts or changed
circumstances arising since the judgment of divorce.

Defendant contends that because plaintiff quit his job before entry of the consent judgment on
January 12, 2015, there was no change of circumstances warranting a modification of spousal
support. This argument elevates form over substance. The $12,000 a month in spousal support
was based on the trial court’s rulings after the divorce trial (and before the termination of
employment), and the parties merely formalized this amount in the consent judgment. The trial
court did not clearly err in finding a change of circumstances. Defendant also contends that the
trial court’s ruling was improper because the court stated that the change in circumstances
happened “through no fault of [plaintiff’s] own.” But plaintiff did provide plausible reasons for
why he terminated his employment with Ramco, stating that “it was made quite clear that neither
[he nor his boss] had confidence in each other’s decision[-]making ability, and the best thing
would be for me to go.” Accordingly, we cannot conclude that the trial court clearly erred in
ruling that plaintiff’s decision to quit was not made on a whim.

Defendant states: “Discussing . . . the findings on the spousal support factors is virtually
meaningless in light of the fact that [defendant] did not have an opportunity to present her case.”
Nevertheless, she argues that the trial court failed to address many of the required spousal-
support factors and erroneously imputed income to defendant while not imputing income to
plaintiff. It is not entirely clear, however, that the court was imputing income to defendant. The
court stated that there was no reason defendant could not work, but made no reference to
imputing a certain income to defendant. In addition, it is not entirely clear that the court did not
impute income to plaintiff, seeing as the court ordered him to pay spousal support despite his
unemployment. At any rate, the issue of spousal support must be revisited on remand, as we
have already noted.

Defendant next argues that the trial court erred in failing to grant her certain attorney
fees. The trial court did not address this issue. In general, an issue must be raised and addressed
to be preserved. Polkton v Charter Twp v Pellegrom, 265 Mich App 88, 95; 693 NW2d 170
(2005). “[T]his Court may disregard the issue preservation requirements and review may be
granted if failure to consider the issue would result in manifest injustice.” Id. at 95-96. We
address this issue because, while defense counsel did not discuss the attorney-fee issue during his
closing argument on October 21, 2015, the fact remains that defendant did request attorney fees
in her written motion that was being heard on that date.'®

' In general, this Court reviews for an abuse of discretion a court’s grant or denial of attorney
fees. Reed v Reed, 265 Mich App 131, 164; 693 NW2d 825 (2005). Here, though, as noted, the

-6-
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Defendant, in her August 27, 2015, motion to enforce judgment, argued that plaintiff had
failed to take certain steps to enforce the judgment, such as transferring certain monies from his
IRA. She requested attorney fees under MCR 3.206(C)(2){b) “for the reason that [p]lamntiff
refused to comply with the Consent Judgment despite having the ability to comply and that his
fraudulent misrepresentations caused [d]efendant to incur substantial attorney fees in connection
with all necessary attorney fees incurred [sic] to bring this matter to the attention of this [c]ourt.”
Defendant claims that the court ordered plaintiff to comply with various “equalization of
accounts” orders and that the court should have awarded attorney fees in conjunction with that.
Although the pertinent transcript reveals that plaintiff represented that everything that needed to
be done was in the process of being accomplished and the court did not explicitly “order”
anything orally, the court did order certain equalization actions in its written order dated October
22, 2015.

MCR 3.206(C)(1) states: “A party [in a domestic-relations action] may, at any time,
request that the court order the other party to pay all or part of the attorney fees and expenses
related to the action or a specific proceeding, including a post-judgment proceeding.” MCR
3.206(C)(2)(b) states that “[a] party who requests attorney fees and expenses must allege facts
sufficient to show that . . . the attorney fees and expenses were incurred because the other party
refused to comply with a previous court order, despite having the ability to comply.” Contrary to
defendant’s suggestion, these rules do not contain a requirement that attorney fees be awarded
upon request even if expenses were incurred because of an unjustified refusal to comply with a
court order. See, e.g., Butler v Simmons-Butler, 308 Mich App 195; 863 NW2d 677 (2014)
(stating that MCR 3.206(C)(2)(b) allows attorney fees if a party refused to comply with a court
order). At any rate, the court, as noted, simply did not address the request for attorney fees. This
Court has held that the “failure to exercise . . . discretion” can amount to an abuse of discretion.
See Komejan v Suburban Softball, Inc, 179 Mich App 41, 49; 445 NW2d 186 (1989). Because it
1s appropriate to remand this case for further proceedings as previously discussed, we also
remand the issue of attorney fees.

Defendant next argues that the case should be assigned to a different judge on remand.
Defendant did not move to disqualify the trial judge below. Accordingly, this issue is not
preserved. See, e.g., Welch v District Court, 215 Mich App 253; 545 NW2d 15 (1995).
However, the Michigan Supreme Court has remanded proceedings to a different judge of its own
volition, without even discussing any motions below or arguments on appeal. See People v
Smith, 496 Mich 133, 144; 852 NW2d 127 (2014) (remanding a criminal case to a different judge
because the initial judge demonstrated hostility towards the prosecution). In the divorce case of
Sparks v Sparks, 440 Mich 141, 163; 485 NW2d 893 (1992), the Court remanded the matter to a
different judge, based on an appearance of impropriety, without discussing any motions made
below. Accordingly, the absence of a motion to disqualify does not mean that defendant’s

court simply did not address defendant’s attorney-fee request, so there has been no exercise of
discretion to review.
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argument should be rejected automatically. As defendant points out, MCR 7.216(A)(7) allows
the Court of Appeals to “grant . . . relief as the case may require[.]”"'

MCR 2.003(C)(a) allows for judicial disqualification based on bias or prejudice. MCR
2.003(C)(b) allows for disqualification because of a failure “to adhere to the appearance of
impropriety standard set forth in Canon 2 of the Michigan Code of Judicial Conduct.” Canon
2(A) states, in part, that a judge “must expect to be the subject of constant public scrutiny” and
“must therefore accept restrictions on conduct that might be viewed as burdensome by the
ordinary citizen[.]” Canon 2(B) states that that a judge “should promote public confidence in the
integrity and impartiality of the judiciary” and “should treat every person fairly, with courtesy
and respect.”

The record is replete with instances in which the judge treated defendant or her attorney,
Bruce Sage, with apparent hostility. We will list some (but not all) of the instances. At one
point, Sage thought that the judge was finished speaking and attempted to respond, stating, “I
thought you were finished,” and the judge said, “Oh, for heavens [sic] sake. If I take a breath
that doesn’t mean I stopped.” The judge was discussing payment amounts to equalize accounts,
and after stating “It’s not rocket science” to Sage and “No frickin’ way” in response to the court
clerk, she stated to Sage, “every time you start saying you didn’t know [in response to questions
about what defendant had in her accounts] I’m gonna sanction you a $100 [sic].” When Sage
presented an email purportedly from plaintiff and attempted to admit it, the judge discussed the
requirement of laying a foundation and said, “I mean really.” When Sage asked if the judge was
ordering defendant, who lives in Florida, to appear in person for an evidentiary hearing, the
Judge said, “You bet I am.” When the judge issued a decision at the conclusion of the October
22, 2015, hearing without first allowing or even mentioning closing arguments, Sage attempted
to request a closing argument but the judge reprimanded him, stating, “Are you makin’ a joke?”
and suggesting that it was imperious of Sage to mention closing arguments after the judge’s
decision. Sage attempted to explain that he did not interject earlier because he “didn’t want to
interrupt you, Your Honor,” but the judge said, “No, Mr. Sage, I'm not [allowing closing
arguments]. We’re done. Get the other people in here.”

When defendant was attempting to explain her financial situation, the judge said, “Yeah,
so do some explaining about why you only have 120 in the bank.” When defendant explained
that her cost for cable and her landline telephone was $250 a month and her cellular-telephone
cost was $235 a month, the judge said, “that’s ridiculous.” Defendant explained that she had
pets to care for, including a blind and elderly dog, and the judge stated, in regard to defendant’s
pets: “maybe you need to get rid of them” (in order to save money). The judge stated that
defendant should have saved more money in 2015, but did not place this in the context of

"' In general, a motion to disqualify is reviewed for an abuse of discretion. See Cain v Michigan
Dep’t of Corrections, 451 Mich 470, 503; 548 NW2d 210 (1996). But here, as discussed,
defendant argues for assignment to a new judge without having argued as much below,
emphasizing general principles of fairness and allegations of animosity and the appearance of
impropriety. Because the issue was not raised in the lower court, there was not an exercise of
discretion for this Court to review.
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defendant’s having been unaware for a large part of that year that plaintiff had lost his job and
would not be paying spousal support of $12,000 a month into the future.

It is true that some of these remarks, viewed in isolation, are of relatively little impact or
import, but it is important to view them as a pattern. Sage did not demonstrate hostility or
aggressiveness throughout the proceedings but the judge displayed a pattern towards him and
defendant of at least apparent hostility. It seems especially egregious for the judge to have
recommended that defendant “get rid of” her pets. While there might be certain situations in
which rehoming pets might indeed be a necessity (for example, if someone is destitute and living
in a homeless shelter), defendant was not in that type of situation. The appearance of justice
would be better served if the case is remanded to a different judge. See Sparks, 440 Mich at 163;
see also MCR 2.003(C)(b) and Code of Judicial Conduct, Canon 2(A) and (B).

Defendant lastly takes issue with the March 2016 spousal-support hearing, stating that
plaintiff did not comply with a document subpoena and effectively deprived defendant of her
constitutional rights to due process and that the court erred in its spousal-support findings.

With regard to the subpoena, plaintiff unambiguously testified at the March hearing that
he had no other documents to produce regarding his 2015 income. He testified that he had yet to
file his tax return for 2015 but would provide defendant’s counsel with a copy of the return when
it was filed. As such, defendant’s argument about the subpoena is without merit.

Contrary to defendant’s implication, the court made no specific findings regarding
imputation or non-imputation of income at the March hearing but did order plaintiff to pay
defendant $4,000 a month despite his current lack of employment. The court referred to the fact
that both defendant and plaintiff were earning money from stock dividends and noted that the
initial support order had been set based on a high income. On appeal, defendant argues that the
court was required to revisit all the spousal-support factors, but it appears that the court was
properly looking at what it viewed to be the changed circumstances, i.e., plaintiff’s loss of
employment. At any rate, because the distribution of stock must be revisited, a revisiting of
spousal support is also warranted, as we have already discussed.

Reversed in part and remanded for further proceedings before a different judge. We do
not retain jurisdiction.

/s/ Patrick M. Meter
/s/ Michael F. Gadola
/s/ Jonathan Tukel
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STATE OF MICHIGAN IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

INTERNATIONAL OUTDOOR INC Plaintiff NOE  SOHEASRAICE
y :

SS MITX Defendant. HON. MARTHA D. ANDERSON

In the matter of:

ORDER REGARDING MOTION

Motion Title: Defendants Lamar Advertising of Michigan, Inc. d/b/a The Lamar Companies and SS MITX, LLC's Motion for
Relief from Judgment, pursuant to MCR 2.612(C)(1)(c)

The above named motion is: granted.
granted in part, denied in part.

denied.

O0O0nn

for the reasons stated on the record.

In addition: Defendants' Motion is HELD IN ABEYANCE until such time as the Court holds an evidentiary hearing
on the matter.

* The Evidentiary Hearing is scheduled for Friday, August 23, 2019 at 9:00 a.m.

* The parties may conduct limited discovery in this matter for the sole purpose of conducting the
deposition of Patrick Depa as well as the two depositions of the IT individual(s) sought by Defendants
at the time of hearing. These depositions shall be completed within 60 days (i.e., on or before August

19, 2019).

DATED:  06/19/2019 M@ @uﬁ’wh

HON. MARTHA D. ANDERSON
Circuit Court Judge

FILED Received for Filing Qakland County Clerk 6/19/2019 2:19 PM
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

znl—efvw%aﬂa( 0\;4*6[{1&“ lwc.

Plaintiff, Case No. O\ (o — 18937 -k
-V- HONORABLE MARTHA D. ANDERSON
; 1 M ’[’X Lic (?vd‘j (JIM@‘“ AJMWA?)
Defendant. oF Mic L\CSQ/}
ORDER /RE: MOTION

At a session of said Court, held in the City of
Pontiac, Oakland County, Michigan, this 5 ep
day of luty ,20_19

Present: HON(jRABLE MARTHA D. ANDERSON
Circuit Court Judge

This matter having come before the Court on (3

@ \wi'\ &){,Jé"cz Motion for f ’”‘Jkt*’l‘”i""ew Order~

Name State nature of motion

and the Court being advised in the premises;

IT IS HEREBY ORDERED that the motion is:
[ Granted
[0 Denied

Q\Granted in part, as explained in the comment below.

Comment: WMJD eq M Mvﬁg&%\z@m (o‘“ﬁd Ly PTW
(J-&ﬂe&ajmm st he da &’uim ‘%u;j;{;uf‘r”ﬁe! 1A 2o\ (n

FILED Received for Filing Oakland County Clerk  7/3/2019 10:41 AM

2 A /}
// W ,«'; / j'/ f o
j ?Wb@&w ( K/ Q/féfzm:é:,&a&?\w
HON. MARTHA D. ANDERSON, Circuit Court Judge

J!

7
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FILED Received for Filing Oakland County Clerk  7/3/2019 1:04 PM

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR OAKLAND COUNTY
IN THE BUSINESS COURT

INTERNATIONAL OUTDOOR, INC.,

Plaintift,
Case No. 2016-155472-CB
2 Hon. Martha Anderson

SSMITX, LLC and LAMAR ADVERTISING OF
MICHIGAN, INC,

Defendants
and

LAMAR ADVERTISING OF MICHIGAN, INC,,
d/b/a THE LAMAR COMPANIES and
SSMITX, LLC, d/b/a SIMPLY SELF STORAGE,

Plaintiffs
Case No. 2016-155489-CB
V. Hon. Martha Anderson
INTERNATIONAL OQUTDOOR, INC.,

Defendant.

ALTIOR LAW, P.C.
Kenneth F. Neuman (P39429) PATTERSON

Stephen T. McKenney (P65673) Steven M. Potter (P33344)

401 South Old Woodward Ave., Ste. 460 Rick J. Patterson (P557006)
Birmingham, M1 48009 2701 Cambridge Court Suite 223

POTTER DEAGASTINO O’DEA &

Phone: 248.594.5252
kneuman(altiorlaw.com
smckenney(altiorlaw.com
Attorney for Lamar Advertising

STARK REAGAN, PLC
Christopher E. LeVasseur (P35981)
1111 West Long Lake Rd., Ste. 202
Troy, M1 48098

Phone: 248.641.9955
clevasseur(@starkreagan.com
Attorney for Simply Self Storage

Auburn Hills, M1 48326

Phone: 248.377.1700
spotter@potterlaw.com
ripatterson{@potterlaw.com
Attorneys for International Qutdoor
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PROTECTIVE ORDER

At a session of Court held in the City of Pontiac,
County of Oakland, State of Michigan, on
1-3-2017

PRESENT: HONORABLE  MARTHA D. ANDERSON

Circuit Judge

Pursuant to MCR 2.302(C) and to the Court’s authority,

ITIS HEREBY ORDERED that, with respect to Lamar Advertising of Michigan, Inc.’s
(“Lamar”) Demand for Inspection dated June 24, 2019 (the “Demand for Inspection™) the
following limits, conditions, and procedures will be placed on International Outdoor, Inc.’s
response to the Demand for Inspection:

I, International Outdoor will make available for inspection and forensic imaging: (a) the
computer from Latif “Randy” Oram’s office at International Outdoor during, but not
limited to, the period of July 2016 to July 2018 (the “Computer”); and (b) any servers
that were connected to the computer from Latif “Randy” Oram’s office at International
Outdoor during, but not limited to, the period of July 2016 to July 2018 (the “Server”).

The inspection shall be conducted by Spectrum Computer Forensics

(“Spectrum”). The inspection shall occur on or before )u \s{ ’Z,Q ) Zo Iﬁ .

o

Spectrum’s inspection of the Computer and the Server shall be an “experts’ eyes’ only”
inspection. This means that Spectrum can inspect and make a forensic image(s) of the
Computer and Server, but cannot disclose the substance of that inspection or the

forensic imaging to anyone, including Lamar, SS MITX, LLC (“Simply Self Storage™),
‘ g?ﬁt Levaa ?\qau \l?f‘x{:'i ‘{‘\mf
their employees or agents, or their counsel. o wlorast “W{' %{:_@ , é T e i

¥1/8 VOOIN Aq AAATADTY

{0

3. After the inspection, Spectrum can identify any documents or information found during 5&“« el
C:\&O\(ﬁ
Yo tug
Eonn {M’ﬁ" J- o
Qo rES,

its inspection and imaging that it reasonably believes are relevant to the issues raised

INd 8



in the May 30, 2019 affidavit of Patrick Depa, which was attached to Lamar and Simply
Self Storage’s June 6, 2019 Motion for Relief from Judgment under MCR
2.612(C)(1)(c). Spectrum’s identification cannot include any communications
between International Outdoor and its counsel, Potter, DeAgostino O’Dea & Patterson.
Spectrum can provide a brief description of the relevant documents or information it
found to all counsel of record.

4. After Spectrum provides a brief description of the relevant documents or information
it found to all counsel of record, counsel then must meet and confer to discuss the
production of the documents or information identified by Spectrum and can either: (a)
agree (o produce the documents or information to the parties and their counsel; or (b)
have the issue of whether the documents or information should be produced to the
parties and their counsel decided by this Court.

5. Any information produced by International Outdoor in response to the inspection,
including the Computer, Server, or any forensic images made of either the Computer
or Server, shall be used solely for the purposes of this action and may not be used for
any other purpose.

IT IS FURTHER ORDERED that regarding the subpoena issued by Lamar to Harry

Iskander, dated June 20, 2019, that subpoena shall be modified to require only that Mr. Iskander
produce responsive documents created after January 1, 2014.

This is NOT a final order, does NOT resolve the last pending claim and does NOT close

CIRCUIT COURT TUDGE N

this case.
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FILED Received for Filing Oakland County Clerk  7/24/2019 11:51 AM

STATE OF MICHIGAN IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

Vv
SS MITX Defendant, HON. MARTHA D. ANDERSON

In the matter of:

ORDER REGARDING MOTION

Motion Title: Plaintiff's Motion for Reconsideration Regarding Protective Order dated July 3, 2019

The above named motion is: granted.

granted in part, denied in part.

denied.

bl &1 [0 [

for the reasons stated on the record.

In addition:

B N e
DATED:  07/24/2019 I ol ¢ ) Cludlres,

HON. MARTHA D. ANDERSON
Circuit Court Judge

Page 1
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FILED Received for Filing Oakland County Clerk  7/31/2019 11:46 AM

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

MWW 1 Oxﬂrcjcw"“
Plaintiff, CaseNo. 2616 ~ [SSYF72 ~CR
-v- HONORABLE MARTHA D. ANDERSON
Lo omd CSM|TX

Defendant.

ORDER /RE: MOTION

At a session of said Court, held in the City of
Pontiac, Oakland County, Michigan, this _ 3 [T
day of Jiniuv ,20_12

Present: HONORABLE MARTHA D. ANDERSON
Circuit Court Judge

This matter having come before the Court on (Plaintiff/Defendant):

@Rﬂd%"?” ‘s, Motion for _ L& Campdw ol Senoer RﬁgMU\ uch le;&ﬁ

Name State nature of motion

and the Court being advised in the premises;

IT IS HEREBY ORDERED that the motion is:

M\Granted
[ Denied
[ Granted in part, as explained in the comment below.
Comment: Owce . Yy \ ey Mq S Cawmelede @b gawacﬁ t v

Cwm{w\—u‘ orens 't © ma \(m e Jwage becl  fo
Heimr JFhce T~ mepecion,

f Nailfe o ( / é/ veled s Al

HON. MARTHA D. ANDERSON , Circuit Court Judge

R

fGSG XD

oM
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

Zo Hnp Ksaen ) s s Fore

Plamtlff Case No. e L -/ 45 C 27 —— 7=

-v- , HONORABLE MARTHA D. ANDERSON

) A Y oy AM’ A

Defendant 27 /zf )ﬁ;fg fz.,,f e

T

ORDER /RE: MOTION
At a session of said Court, held in the City of
Pontiac, Oakland County, Michigan, this _—#"
day of _ /N lugas sot- ,20_ 14

Present: HONORABLE MARTHA D. ANDERSON
Circuit Court Judge

This matter having come before the Court on (Plaintiff/Defendant):

"’"4’}? J; »:r/zf? ;‘~/ 43, Motion fer, 7§;» gf’/j =

Name State nature of motlon

and the Court being advised in the premises;

IT IS HEREBY ORDERED that the motion is:
[J Granted

P’&Denied

[0 Granted in part, as explained in the comment below.

FILED Received for Filing Oakland County Clerk 8/7/2019 1:06 PM

Comment: __ ,;;w - ?{L /7 Kf?{*t}s g )ié }4 A AL T Mi"?/ .
B T
/Wil ) Cbndee
HON. MARTHA D. ANDERSON, Circuit Court Judge
API}ROVED AS TO ngm“;&ND FO}}M 0N
/ //}f i)éz /’? (/VA /f ”"} o SR
/ = v /MM"/K""»/U (% j J(j 5 } 199 (46561)
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Court of Appeals, State of Michigan

ORDER
Mark J. Cavanagh
International Outdoor Inc v SS Mitx LLC Presiding Judge
Docket No. 350180 Colleen A. O’Brien
LC No. 2016-155472-CB Jonathan Tukel

Judges

The Court orders that the motion for immediate consideration is GRANTED.

In lieu of granting the application for leave to appeal, the Court orders, pursuant to
MCR 7.205(E)(2), that the August 7, 2019 order of the Oakland Circuit Court denying plaintiff’s motion
to dismiss postjudgment proceedings hereby is REVERSED. Generally, once an appeal is filed, the trial
court does not have jurisdiction to amend its final orders or judgments. Lemmen v Lemmen, 481 Mich
164, 165-166; 749 NW2d 255 (2008); Ypsilanti Fire Marshal v Kircher (On Reconsideration), 273
Mich App 496, 542; 730 NW2d 481 (2007). This Court, however, may remand to allow additional
evidence to be taken. MCR 7.216(A)(5). In light of the pending appeal, the proper procedure to obtain
the development of a factual record is by a motion for remand pursuant to MCR 7.211(C)(1) in the
pending claim of appeal, International Outdoor Inc v SS Mitx LLC, Docket No. 345784.

This order is to have immediate effect, MCR 7.215(F)(2).

The Court retains no further jurisdiction.

AUG 14 2019 YA e)

Date ChieTClerk
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

INTERNATIONAL OUTDOOR, INC.,

Plaintiff,
%

SS MITX, LLC and LAMAR ADVERTISING
OF MICHIGAN, INC,,

Defendant,

and

LAMAR ADVERTISING OF MICHIGAN,

INC., d/b/a THE LAMAR COMPANIES and

SS MITX, LLC, d/b/a SIMPLY SELF STORAGE,
Plaintiffs,

v

INTERNATIONAL OUTDOOR, INC.,

Defendant.

Case No. 16-155472-CB
Hon. Martha Anderson

Case No. 16-155489-CB
Hon. Martha Anderson

THOMAS P. BRUETSCH (P57473)
OTTENWESS, TAWEEL & SCHENK, PLC
Attorney for International Outdoor, Inc.

535 Griswold Street, Suite 850

Detroit, MI 48226

(313) 965-2121
tbruetsch@ottenwesslaw.com

KENNETH F. NEUMAN (P39429)
STEPHEN T. McKENNEY (P65673)
ALTIOR LAW, P.C.

Attorneys for Lamar Advertising

401 South Old Woodward Ave., Suite 460
Birmingham, MI 48009

(248) 594-5252

kneuman@altiorlaw.com

smckenney@altiorlaw.com

CHRISTOPHER E. LeVASSEUR (P35981)
STARK REAGAN, PLC

Attorney for Simply Self Storage

1111 West Long Lake Road, Suite 202
Troy, MI 48098

(248) 641-9955
clevasseur(@starkreagan.com

NOTICE OF TAKING VIDEO DEPOSITION DUCES TECUM OF PATRICK DEPA
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TO:  All Counsel of Record
PLEASE TAKE NOTICE that the video deposition of PATRICK DEPA will take place
on Saturday, August 17, 2019 at 2:30 p.m. (PDT Time) at the Sheraton Portland Airport Hotel,
8235 Northeast Airport Way, Portland, OR 97220. Said deposition will be taken in accordance
with the Michigan Court Rules. The deposition will be visually recorded.
This Notice is given as provided for in Rules 2.305(A)(C), 2.306(B), and 2.315 of the
Michigan Court Rules. You may be present to examine the witness.
The witness shall bring with him to the deposition a copy of the records set out in Exhibit
A to this Notice.
By: /s/Thomas P. Bruetsch (P57473)
OTTENWESS, TAWEEL & SCHENK, PLC
Attorney for International Outdoor, Inc.
535 Griswold St., Suite 850

Detroit, MI 48226
(313) 965-2121

Dated: July 31, 2019

CERTIFICATE OF SERVICE

I hereby certify that on , 2019, I electronically filed the foregoing paper with
the Clerk of the Court using the MIFile system which will send notification of such filing to the
attorneys of record.

By: /s/Diane Sutherland
OTTENWESS, TAWEEL & SCHENK, PLC

Dated: August 7, 2019
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EXHIBIT A

The witness shall bring with him to the deposition the following physical and/or electronic
documents or records in his possession, custody, or control:

1.

Any and all documents (including but not limited to documents created or stored
electronically) removed from, copied from, forwarded, or otherwise taken from
International Outdoor, Inc.

All text messages and emails between the deponent, Patrick Depa, and any current or
former employee of International Outdoor, Inc., created between January 1, 2016 and
present.

All communications, including but not limited to text messages and/or emails, with any
person employed by and/or representing Lamar Advertising of Michigan, the Lamar
Companies, and/or SS MTX LLC, d/b/a Simply Self Storage, created between July, 2018,
and present.

Records showing all deposits into any of the deponent’s bank accounts between May 1,
2019 and present.

All text messages and emails, between deponent and Steve Shaya between July 1, 2018
and present.

Cellular telephone logs/usage information showing all cellular telephone calls and text
messages for deponent’s cell phone between May 1, 2019 and present.
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E-ticket

Kiwi.com booking number:

Detroit » Portland

Departure 6h32m
4 1.Flight - Sat, Aug 17

Detroit - Detroit Metropolitan DTW 06:05
Las Vegas - McCarran International LAS 07:22
Flight no: NK111  Airline: Spirit Airlines Duration: 4h 17m

Layover 53m

4 2. Flight - Sat, Aug 17

Las Vegas - McCarran International LAS 08:15
Portland - Portland International PDX 10:30
Flight no: NK1408 Airline: Spirit Airlines Duration: 2h 15m

ww Visas

KIWIl - COM

Kiwi.com is not responsible for any visa issue, including airport transit visas; this is the responsibility of the
passenger. Kindly note that without the correct documents, you may not be allowed to board the aircraft. You can
learn more about your visa requirements by visiting the IATA Travel Centre or by contacting the embassy or your

foreign ministry.
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E-ticket

Kiwi.com booking number: KIWI +- COM
Reservation number (PNR):

Flight information Detroit - Detroit Metropolitan DTW 2019 Aug 17 06:05 Local time

Las Vegas - McCarran International LAS 2019 Aug 17 07:22 Local time

Flight no: NK111  Airline: Spirit Airlines Economy

Passengers Stephen McKenney PNR: [
Passenger details required before 16 Aug

1% Personal item 45 x 35 x 20 cm — 10 kg

Baggage restrictions are part of each individual airline’s policy and may be subject to change. To check
your current baggage allowance, sign in to Manage My Booking on Kiwi.com.

It is usually much cheaper to order checked baggage with us in advance than to pay for it at the airport.

Check-in Details required
Please provide your passport/ID details in Manage My Booking before 16 Aug 10:05 UTC.
We need these details to check you in online. We'll send your boarding passes to you by
email on or before 17 Aug.

E-ticket notice All services provided by Spirit Airlines are subject to their Terms and Conditions. More
information is available on their website.

Credit card used to This is a copy of the company credit card used to purchase your trip: some carriers may
purchase the trip require it for verification. Print your e-ticket and carry it with you on your trip.
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E-ticket

Kiwi.com booking number: KIWI +- COM
Reservation number (PNR):

Flight information Las Vegas - McCarran International LAS 2019 Aug 17 08:15 Local time

Portland - Portland International PDX 2019 Aug 17 10:30 Local time

Flight no: NK1408 Airline: Spirit Airlines Economy

Passengers Stephen McKenney PNR: [
Passenger details required before 16 Aug

1% Personal item 45 x 35 x 20 cm — 10 kg

Baggage restrictions are part of each individual airline’s policy and may be subject to change. To check
your current baggage allowance, sign in to Manage My Booking on Kiwi.com.

It is usually much cheaper to order checked baggage with us in advance than to pay for it at the airport.

Check-in Details required
Please provide your passport/ID details in Manage My Booking before 16 Aug 15:15 UTC.
We need these details to check you in online. We'll send your boarding passes to you by
email on or before 17 Aug.

E-ticket notice All services provided by Spirit Airlines are subject to their Terms and Conditions. More
information is available on their website.

Credit card used to This is a copy of the company credit card used to purchase your trip: some carriers may
purchase the trip require it for verification. Print your e-ticket and carry it with you on your trip.
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E-ticket

Kiwi.com booking number: -

Contact

Passport/Visa/Health

Meals

Fare conditions

Kiwl - COM

If you have any issues, get in touch with us on:

US: +12028444159 GB: +442038085910 RU: +74993488053
TH: +6620184125 AU: +61261450125

Kiwi.com is not responsible for any visa issues including airport transit visas. Boarding might be
refused if you don't have the right documentation. Please ensure that you have all necessary visas,
vaccinations, and a passport/ID valid for at least 6 months after your final travel date.

Most low-cost carriers do not include meals with the reservation. Snacks and refreshments can usually
be purchased en route. Contact us by phone to order a meal in advance. Some food and drinks may
be allowed on board, but liquids are limited to 100ml and must be kept in a zip-lock plastic bag.

Our services are non-refundable and non-cancellable. All changes are subject to fees. Visit Manage
My Booking if you need to make any changes.

d 80:1t:L 6107/¥1/8 VOOIN AQ AAATADTYT



From: Alaska Airlines <Alaska.IT@alaskaair.com>

Sent: Friday, August 2, 2019 5:54 PM

To:

Subject: Confirmation Letter - [ ij 08/18/19 - from Alaska Airlines

If you have trouble viewing this message, click here to request a plain text-only version of this email.

2]

Confirmation code: -

You're all set. Thank you for booking with Alaska and we look forward to seeing you on board.

View full details about your flight reservation and fare.

VIEW/MANAGE

Flight Departs Arrives Class Traveler(s)
B Portland, OR ( PDX) Seattle ( SEA) X Stephen Mckenney
Alaska 2148 Sun, Aug 18 Sun, Aug 18 (Coach)

Bombardier Q400 5:05 am 5:55 am

Flight Operated By Horizon Air as AlaskaHorizon. Check in with Alaska Airlines.

H Seattle ( SEA) Detroit ( DTW) X Stephen Mckenney
Alaska 792 Sun, Aug 18 Sun, Aug 18 (Coach)
6:50 am 2:15 pm

Boeing 737-900

Additional information

Prohibited hazardous materials

The Federal Government has specific restrictions about hazardous materials in
carry-on and checked baggage. Failure to declare hazardous materials may result
in civil and criminal penalties. For more information, visit: the FAA website.

Summary of airfare charges

Stephen Mckenney
MP# Enter Mileage Program

Tioke I

Base Fare and Surcharges $226.98

Taxes and Other Fees $40.02

Per person total $267.00
Total charges for air travel USD $267.00

View all taxes. fees and charges

Seat(s)
17B
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Total charges and credits

Nonrefundable fare of $267.00 was charged to the Mastercard card with
number |l h<'< by Stephen T Mckenney on 08/02/2019.

Saver fare restrictions

This is a Saver fare reservation. It is not eligible for refund or credit beyond
the first 24 hours after booking. Saver tickets purchased within 24 hours of
scheduled departure are not eligible for refunds or cancellations.

Travel insurance by Allianz Global Assistance

Purchase travel insurance benefits and travel assistance services for your trip
from Allianz Global Assistance. Learn more

Flight notifications

Flight notifications are how we will contact you with important travel information.

Get alerts about departures, arrivals, gate changes, cancelations and more.

SIGN UP

Web Check-in

When traveling on Alaska Airlines, save time by checking in online 1 to 24

hours prior to departure. You can also check in at one of our airport kiosks or at

the ticket counter.

CHECKIN

For more information about minimum check-in times, required identification,
international travel, and traveling with minors, please visit our website.

Manage your flight reservation

View full details about your flight reservation and fare.

Alaska Airlines reservations 1-800-ALASKAAIR (1-800-252-
7522)

MANAGE

Baggage

Carry-on baggage: On Alaska Airlines flights, each traveler is limited to one
carry-on bag plus one personal item. See our carry-on baggage page for the
latest policies and size information.

(]

Get the Visa Signature® card

Apply for the Alaska Airlines
Visa §ignaturg@ card and get

more: a new 40,000 bonus mile
offer.

APPLY NOW

Sign up for email deals

Our email deals features
exclusive fare sales, discount
codes and web specials tailored
to your preferences, as well as
Alaska Airlines Mileage Plan
offers and news.

Sign up

Service requests

Alaska Airlines provides a meet
and assist service for travelers
who need assistance through the
airport. Request this service
online or over the phone.

View reservation

InFlight service

Many Alaska Airlines flights offer
the option to purchase a meal.
We've also equipped almost all of
our fleet with InFlight WiFi so you
can surf the web or stay
productive inflight. For more info,
please see our on board guide.

For your security

Do you have a redress number?
If so, and you did not provide it
when you made your reservation,

L 6107/¥1/8 VOOIN AQ AAATADHYT
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Checked baggage: Alaska Airlines rules and fees apply for this itinerary. See
the checked baggage page for details and exceptions.

|E| Alaska Airlines® baggage service guarantee
Get your bags in 20 minutes guaranteed.

Your rights

Please review important information about your consumer rights and our
limitations of liability.

You may also wish to review the contract of carriage applicable to your trip.

Please do not reply to this email. Need help? contact us.

please visit www.alaskaair.com or
call reservations.
To learn more about redress

numbers go to www.dhs.gov/trip.
Destinations
View information for:

Seattle
Detroit

Contact us

Share your thoughts with us,
contact us.

If you have an account with us and wish to unsubscribe from marketing email, visit the manage email page.

..... You may still receive transactional messages from Alaska Airlines. Privacy Notice

This email was sent to smckenney9@hotmail.com.
Reference number PL103436490. Requested at 08/02/2019 02:45 PM
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR OAKLAND COUNTY
IN THE BUSINESS COURT

INTERNATIONAL OUTDOOR, INC,,

Plaintiff,
Case No. 2016-155472-CB
V. Hon. Martha Anderson

SS MITX, LLC and LAMAR ADVERTISING OF
MICHIGAN, INC,

Defendants,
and

LAMAR ADVERTISING OF MICHIGAN, INC,,
d/b/a THE LAMAR COMPANIES and
SS MITX, LLC, d/b/a SIMPLY SELF STORAGE,

Plaintiffs,

Case No. 2016-155489-CB
V. Hon. Martha Anderson

INTERNATIONAL OUTDOOR, INC,,

Defendant.
ALTIOR LAW, P.C. POTTER DEAGASTINO O’'DEA &
Kenneth F. Neuman (P39429) PATTERSON
Stephen T. McKenney (P65673) Steven M. Potter (P33344)
401 South Old Woodward Ave., Ste. 460 Rick J. Patterson (P55706)
Birmingham, MI 48009 2701 Cambridge Court Suite 223
Phone: 248.594.5252 Auburn Hills, MI 48326
kneuman@altiorlaw.com Phone: 248.377.1700
smckenney@altiorlaw.com spotter@potterlaw.com
Attorney for Lamar Advertising ripatterson@potterlaw.com

Attorneys for International Outdoor

STARK REAGAN, PLC

Christopher E. LeVasseur (P35981)
1111 West Long Lake Rd., Ste. 202
Troy, MI 48098

Phone: 248.641.9955

clevasseur@starkreagan.com
Attorney for Simply Self Storage
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NOTICE OF TAKING DEPOSITION DUCES TECUM OF JEFFREY SIEVING

PLEASE TAKE NOTICE that pursuant to MCR 2.306, Lamar Advertising of Michigan,
Inc. will take the deposition of Jeffrey Sieving on August 15, 2019 commencing at 1:00 p.m.,
and continuing until completed, at the offices of Altior Law, P.C., 401 S. Old Woodward, Ste.
460, Birmingham, MI 48009 before a notary public, at which time you may attend and cross

examine.

PLEASE TAKE FURTHER NOTICE that, pursuant to the MCR 2.306(B) and MCR 2.310,
Lamar requests that the deponent produce for production, inspection and/or copying all
documents (including, without limitation, e-mails or text messages) in any way containing

the following information:

1. The “receipts for computer repairs” that were identified by International Outdoor’s
attorney as being in Mr. Sieving’s briefcase at the trial on April 20, 2018 (see trial
transcript volume II, page 244, line 9; excerpt attached as Exhibit A).

2. The “receipt for invoice and for computer repair from Harry Isklander” that were
identified by International Outdoor’s attorney as being in Mr. Sieving’s briefcase at
the trial on April 20, 2018 (see trial transcript volume I, page 244, lines 9-10; excerpt
attached as Exhibit A)

3. Documents and electronically stored information that comprise, relate to, or reflect
the “April seventh, 2014, data recovery of files from virtual server, reconfigure
network, and back up of all documents and stations” as identified by International
Outdoor’s attorney as being the subject of those receipts in Mr. Sieving’s briefcase

(see trial transcript volume II, page 244, lines 9-13; excerpt attached as Exhibit A).
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10.

11.

Dated:

Documents and electronically stored information that comprises International
Outdoor’s complete employment file and personnel record for Patrick Depa.
Documents and electronically stored information that contains an invoice or receipt
for payment for any new computers purchased by International Outdoor between
July 1, 2016 and July 31, 2018.
A copy of all “Project Plans/Goals” for Patrick Depa for the time period between 2012
and 2018.
A copy of all “Project Plans/Goals” for any employee or contractor of International
Outdoor, which reference the 1096 Doris Rd., Auburn Hills, MI (the “Property”).
A copy of all “Project Update” documents for Patrick Depa for the time period between
2016 and 2018.
A copy of all “Project Update” documents for any employee or contractor of
International Outdoor, which reference the Property.
Documents and electronically stored information that comprises International
Outdoor’s complete employment file and personnel record for James Faycurry.
Documents and electronically stored information that comprises International
Outdoor’s complete employment file and personnel record for Alan Scott White.

Respectfully submitted,

ALTIOR LAW, P.C.

By: /s/ Stephen T. McKenney

Stephen T. McKenney (P65673)

Attorneys for Lamar Advertising

401 South Old Woodward, Suite 460

Birmingham, MI 48009

(248) 594-5252
smckenney@altiorlaw.com

July 24,2019
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CERTIFICATE OF SERVICE

I certify that on July 24, 2019, I electronically served the forgoing paper upon all counsel
of record using the Court’s MiFile True Filing System (E-Serve option), which will send
notification of such service to the individuals listed on the Case Service List.

/s/ Denise L. Ward
Denise L. Ward, Legal Assistant

Altior Law, P.C.
dward@altiorlaw.com
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FILED Received for Filing Oakland County Clerk  7/16/2018 11:31 AM

STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

INTERNATIONAL OUTDOOR, INC.

\

Plaintiff,
Case No. 2016-155472-CB

SS MITX, LLC, a Delaware limited
Liability company, and LAMAR
ADVERTISING OF MICHIGAN, INC., a
Michigan corporation,

and

Defendants,

LAMAR ADVERTISING OF MICHIGAN, INC.,
A Michigan corporation, d/b/a, THE LAMAR
COMPANIES, d/b/a, SIMPLY SELF STORAGE,

\

Plaintiffs,

INTERNATIONAL OUTDOOR, INC., a
Michigan corporation,

Defendants./

JURY TRIAL - VOLUME 1II

BEFORE THE HONORABLE WENDY L. POTTS, CIRCUIT JUDGE

Pontiac, Michigan - Friday, April 20, 2018

APPEARANCES:
For International RICK J. PATTERSON (P55706)
Outdoor: STEVEN M. POTTER (P33344)

Potter Deagastino O’'Dea & Patterson
2701 Cambridge Court, Suite 223
Auburn Hills, Michigan 48326

(248) 377-1700

a7 Y1 noarada
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FILED Received for Filing Oakland County Clerk  7/16/2018 11:31 AM

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(At 2:42 p.m., proceeding reconvened.)

MR. POTTER: I have something I want to address
with the Court.

THE COURT: You want to talk to me?

MR. POTTER: Yes.

THE COURT: All right. Please be seated.

MR. POTTER: So, I was not aware of this and I
should have been aware of this, but the corporate counsel
had in his briefcase receipts for computer repairs and we
have a receipt for invoice and for computer repair from
Harry Isklander. And, on April seventh, 2014, data
recovery of files from virtual server, reconfigure
network, and back up of all documents and stations. In
light of what they did there I’d like to recall him and
ask him 1f this is receipt for what happened with the
virus.

THE COURT: That’s going to open up lots more
questions. So, what I -- I mean it’s going to —-- you’re
going to have a chance to look at the receipt but that’s
going to open up gquestions.

MR. POTTER: Well, I was not —-- they didn’t
request this at any time in the litigation and they didn’'t
serve a subpoena on him to produce this at trial. So,
what happened was after the deposition evidently these --

his deposition, these documents were located --
244
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR OAKLAND COUNTY
IN THE BUSINESS COURT

INTERNATIONAL OUTDOOR, INC,,
Plaintiff,
V.

SS MITX, LLC and LAMAR ADVERTISING OF
MICHIGAN, INC,

Defendants,
and

LAMAR ADVERTISING OF MICHIGAN, INC,,

d/b/a THE LAMAR COMPANIES and

SS MITX, LLC, d/b/a SIMPLY SELF STORAGE,
Plaintiffs,

V.

INTERNATIONAL OUTDOOR, INC,,

Defendant.

Case No. 2016-155472-CB
Hon. Martha Anderson

Case No. 2016-155489-CB
Hon. Martha Anderson

ALTIOR LAW, P.C.

Kenneth F. Neuman (P39429)
Stephen T. McKenney (P65673)
Matthew D. Smith (P72969)

401 S. Old Woodward, Suite 460
Birmingham, MI 48009

(248) 594-5252
kneuman(@altiorlaw.com
smckenney@altiorlaw.com
msmith@altiorlaw.com
Attorneys for Lamar Advertising

OTTENWESS, TAWEEL &
SCHENK, PLC

Thomas P. Bruetsch (P57473)

535 Griswold St., Suite 850
Detroit, MI 48226

(313) 965-2121
tbruetsch@ottenwesslaw.com
Attorneys for International Outdoor
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STARK REAGAN, PLC
Christopher E. LeVasseur (P35981)
1111 West Long Lake Rd., Ste. 202
Troy, MI 48098

(248) 641-9955
clevasseur(@starkreagan.com
Attorney for Simply Self Storage

RE-NOTICE OF TAKING DEPOSITION DUCES TECUM OF JEFFREY SIEVING

PLEASE TAKE NOTICE that pursuant to MCR 2.306, Lamar Advertising of Michigan,
Inc. will take the deposition of Jeffrey Sieving on Monday, August 19, 2019 commencing at
9:00 a.m., and continuing until completed, at the offices of Altior Law, P.C.,, 401 S. Old
Woodward, Ste. 460, Birmingham, MI 48009 before a notary public, at which time you may

attend and cross examine.

PLEASE TAKE FURTHER NOTICE that, pursuant to the MCR 2.306(B) and MCR 2.310,
Lamar requests that the deponent produce for production, inspection and/or copying all
documents (including, without limitation, e-mails or text messages) in any way containing

the following information:

1. The “receipts for computer repairs” that were identified by International Outdoor’s
attorney as being in Mr. Sieving’s briefcase at the trial on April 20, 2018 (see trial
transcript volume II, page 244, line 9; excerpt attached as Exhibit A).

2. The “receipt for invoice and for computer repair from Harry Isklander” that were
identified by International Outdoor’s attorney as being in Mr. Sieving’s briefcase at
the trial on April 20, 2018 (see trial transcript volume I, page 244, lines 9-10; excerpt

attached as Exhibit A)
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10.

11.

Documents and electronically stored information that comprise, relate to, or reflect
the “April seventh, 2014, data recovery of files from virtual server, reconfigure
network, and back up of all documents and stations” as identified by International
Outdoor’s attorney as being the subject of those receipts in Mr. Sieving’s briefcase
(see trial transcript volume II, page 244, lines 9-13; excerpt attached as Exhibit A).
Documents and electronically stored information that comprises International
Outdoor’s complete employment file and personnel record for Patrick Depa.
Documents and electronically stored information that contains an invoice or receipt
for payment for any new computers purchased by International Outdoor between
July 1, 2016 and July 31, 2018.

A copy of all “Project Plans/Goals” for Patrick Depa for the time period between 2012
and 2018.

A copy of all “Project Plans/Goals” for any employee or contractor of International
Outdoor, which reference the 1096 Doris Rd., Auburn Hills, MI (the “Property”).

A copy of all “Project Update” documents for Patrick Depa for the time period between
2016 and 2018.

A copy of all “Project Update” documents for any employee or contractor of
International Outdoor, which reference the Property.

Documents and electronically stored information that comprises International
Outdoor’s complete employment file and personnel record for James Faycurry.
Documents and electronically stored information that comprises International

Outdoor’s complete employment file and personnel record for Alan Scott White.
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Respectfully submitted,

ALTIOR LAW, P.C.

By: /s/ Stephen T. McKenney
Stephen T. McKenney (P65673)
Attorneys for Lamar Advertising
401 South Old Woodward, Suite 460
Birmingham, MI 48009
(248) 594-5252
smckenney@altiorlaw.com

Dated: August 14, 2019

CERTIFICATE OF SERVICE

[ certify that on August 14, 2019, I electronically served the forgoing paper upon all
counsel of record using the Court’s MiFile True Filing System (E-Serve option), which will
send notification of such service to the individuals listed on the Case Service List.

/s/ Denise L. Ward
Denise L. Ward, Legal Assistant

Altior Law, P.C.
dward@altiorlaw.com
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FILED Received for Filing Oakland County Clerk  7/16/2018 11:31 AM

STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

INTERNATIONAL OUTDOOR, INC.

\

Plaintiff,
Case No. 2016-155472-CB

SS MITX, LLC, a Delaware limited
Liability company, and LAMAR
ADVERTISING OF MICHIGAN, INC., a
Michigan corporation,

and

Defendants,

LAMAR ADVERTISING OF MICHIGAN, INC.,
A Michigan corporation, d/b/a, THE LAMAR
COMPANIES, d/b/a, SIMPLY SELF STORAGE,

\

Plaintiffs,

INTERNATIONAL OUTDOOR, INC., a
Michigan corporation,

Defendants./

JURY TRIAL - VOLUME 1II

BEFORE THE HONORABLE WENDY L. POTTS, CIRCUIT JUDGE

Pontiac, Michigan - Friday, April 20, 2018

APPEARANCES:
For International RICK J. PATTERSON (P55706)
Outdoor: STEVEN M. POTTER (P33344)
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(At 2:42 p.m., proceeding reconvened.)

MR. POTTER: I have something I want to address
with the Court.

THE COURT: You want to talk to me?

MR. POTTER: Yes.

THE COURT: All right. Please be seated.

MR. POTTER: So, I was not aware of this and I
should have been aware of this, but the corporate counsel
had in his briefcase receipts for computer repairs and we
have a receipt for invoice and for computer repair from
Harry Isklander. And, on April seventh, 2014, data
recovery of files from virtual server, reconfigure
network, and back up of all documents and stations. In
light of what they did there I’d like to recall him and
ask him 1f this is receipt for what happened with the
virus.

THE COURT: That’s going to open up lots more
questions. So, what I -- I mean it’s going to —-- you’re
going to have a chance to look at the receipt but that’s
going to open up gquestions.

MR. POTTER: Well, I was not —-- they didn’t
request this at any time in the litigation and they didn’'t
serve a subpoena on him to produce this at trial. So,
what happened was after the deposition evidently these --

his deposition, these documents were located --
244
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Court of Appeals, State of Michigan

ORDER
Deborah A. Servitto
International Outdoor Inc v SS Mitx LLC Presiding Judge
Docket No. 349907 Kathleen Jansen
LC No. 2016-155472-CB Colleen A. O'Brien

Judges

The Court orders that the motion for immediate consideration is GRANTED.

The application for leave to appeal is DENIED for lack of merit in the grounds presented.
The denial is without prejudice to the filing of a motion by defendants-appellees, within 21 days of the
Clerk’s certification of this order, for actual and punitive damages pursuant to MCR 7.212(C)(2) to
recover the amount of actual damages, including reasonable attorney fees, incurred by defendants-
appellees as a result of the vexatious appeal filed by International Outdoor Incorporated. MCR
7.211(C)(8); Fette v Peters Const Co, 310 Mich App 535, 553-554, 871 NW2d 877 (2015).

Presiding Judge

JUL 25 208 DO

Date Chie%erk
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Stephen McKenney

e TYEYFP SH_SSRER i e e aa——— —— ————— ——
From: Tom Bruetsch <tbruetsch@OttenwessLaw.com>
Sent: Wednesday, August 14, 2019 3:00 PM
To: Kenneth Neuman
Cc: Stephen McKenney; Christopher LeVasseur
Subject: COA ruling

Gentlemen:

As Mr. Neuman and | agreed earlier this afternoon, the Court of Appeals ruling means that there is nothing currently
before the trial court. FYl, we have sent a copy of the COA order to Judge Anderson’s clerk with an inquiry about the
hearing date.

As long as there is nothing before the trail court, there is no basis to continue the discovery. As | discussed with Mr,
Neuman, the deposition of Jeff Sieving will not proceed tomorrow. | see that you ha re-noticed the deposition. | don’t
think that is appropriate given that there is no matter pending.

| understand that you intend to file a motion to remand. Therefore, with respect to Mr. Depa’s deposition, if the Court
of Appeals remands the case this week, we would conduct that deposition. If no remand comes from the court, then
that deposition would be cancelled.

In addition, the COA ruling means that there is no basis or authorization for your expert to possess, review or analyze my
client’s data. His work should stop, and all of our data should be returned immediately.

As | discussed with Mr. Neuman, if the matter is remanded, we should bow to the realities concerning the timing of the
hearing. It would seem to me that even if a motion to remand is granted, you would have to re-file your motion and we
would have to deal with the issue of its timeliness under the court rule. Whatever the trail court decided on that
question would likely be appealed by the losing party. Furthermore, even were your expert authorized to continue
analyzing my client’s data (which he is not), I’'m told that he will not be ready with any kind of summary until sometime
next week, at the earliest. That prejudices my client’s ability to defend itself at the hearing. Under the circumstances
we should agree that even if there is a remand, the hearing will be put off until sometime in September.

THoOMAS P. BRUETSCH
(313) 788-7026 (direct) | (313) 965-7680 (fax)
TBruetsch@OttenwessLaw.com

OTTENWESS, TAWEEL & SCHENK, PLC

The Buhl Building
535 Griswold, Suite 850
Detroit, MI 48226

From: Kenneth Neuman [mailto:kneuman@altiorlaw.com]
Sent: Tuesday, August 13, 2019 12:29 PM

To: Tom Bruetsch

Cc: Stephen McKenney; Christopher LeVasseur

Subject: RE: Depa Deposition
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From: Patrick Depa

Sent: Sunday, July 21, 2019 5:33 PM
To: Christopher LeVasseur
Subject: Re: International Outdoor

Hi Chris,

So you were right, the threats are coming I received to phone calls from a person I used to work with, Steve
Shea, a friend of Randy’s.

The first phone call came a couple of days ago where Steve said I should recant what I wrote in my affidavit
because Randy and his lawyers are going to sue me until I am broke, get personal with me and my past, call my
mother and kids by subpoena and wreak all future job opportunities. Also, he said they will come into my
employment and interview my bosses too.

Then just now he called me and said he just went to church and said that sin is punishable by death. That I
should just write him an affidavit recanting all of what I said so he could get it to Randy. He said “Patrick just
end all of this nonsense before this ends in blood shed". I said “I hope it doesn’t lead to blood shed” and Steve
said “But you just don’t know”.

[ have to say I do get a little nervous when I go out at night. Let’s touch base either tomorrow or Tuesday. I
might have some time tomorrow morning but my afternoon and evening, with a night meeting, is packed.

Pat

On Jul 17, 2019, at 7:01 AM, Christopher LeVasseur <clevasseur(@starkreagan.com> wrote:

Good morning Patrick; can you give me a call when you have a
chance? I want to give you a status update; either office (248-641-9955)
or cell (248-310-6931) is fine.

Christopher E. LeVasseur

Stark Reagan, P.C.
1111 W. Long Lake Road
Troy, Michigan 48098
Telephone: 248-641-9955
Facsimile: 248-641-9921

clevasseur(@starkreagan.com
www.starkreagan.com
<image001.jpg>

PRIVILEGED AND CONFIDENTIAL: This communication and any accompanying attachments are confidential and
privileged. They are intended for the sole use of the addressee. If you are not the intended recipient, you are advised that
any use of this communication and any accompanying attachments is strictly prohibited, including but not limited to the
reading, disclosure, copying, distribution or the taking of any action in reliance upon this communication and any
accompanying attachments, Moreover, any such disclosure shall not compromise or waive the attorney-client or other
privileges as to this communication and any accompanying attachments. If you have received this message in error,

i
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§ 2612.19 Courrroom HANDBOOK 0N MichiGax Crvie Py
L1

§ 2612.19 Appellate Review—Relief Prior to Appeal g
lixcept as provided in MCR 2.614(A)(1), a motion for relief from judgment d 00s
fect the finality of a judgment or suspend its operation.' With respect to the ting
ing an appeal, under MCR 7.204(A)(1)(b), an appeal in a civil action must be
within; i
21 days after the entry of an order deciding a motion for new trial, a motion for reheas
reconsideration, or a motion for other relief from the order or judgment appealed, if t

tion was filed within the initial 21-day appeal period or within further time the trial)
has allowed for good cause during that 21-day period.

An order denying a motion for relief from Jjudgment under MCR 2.612(0) is &
appealable. An order granting such a motion is technically interlocutory, jn
that it does not finally dispose of the case but reopens it for further proceeding
trial court. However, its operation in this respect is essentially the same ag.
granting a new trial after final judgment. As observed in the Author’s (g

1]

Rule 2.611, there are good reasons for appellate review of such an order befara
trial is undertaken, and in recent years the appellate courts have quite
granted leave to appeal in such situations. The same practice should apply tg
from orders granting relief from a judgment under MCR 2.612(C), -

¥ 2612.20 Appellate Review—Relief Pending Appeal :

The effect of a pending appeal on the power of the trial court to grant reli
MCR 2.612(C), however, creates problems. MCR 7.208(A) provides that, aftepg
appeal is filed or leave to appeal granted, the trial court may not get aside or an
Judgment or order appealed from except by order of the Court of Appeals, by g8
of the parties, or otherwise provided by law. Yet the time for filing a motios
relief from the judgment continues to run while the cage is pending on apg
leads to undesirable complications, either requiring a party seeking relieffi
ment to present its grounds first to the appellate court, which may then re
case to the trial court if the grounds are well taken, or requiring the motion:
in the trial court while the appeal is pending although the court canno
until the case is remanded. Under the latter approach, the trial court could i

intention to grant the motion upon remand, and a remand could then he ob g
the appellate court under MCR 7.211(C). : .

¥ 2612.21 Appellate Review—Relief After Remand .

There should be no doubt about the power of the trial court to entertain
under MCR 2.612(C) after the appellate court has finished with the case ands
it. The trial judge cannot disregard the mandate of the appellate court
expressly considered and decided by it, but it should be free to consider w
circumstances not previously shown to either court would justify relief fng
ment under a motion brought under MCR 2.612(C). The trial court is not frag
however, as to grounds that could have been raised on appeal but were pg o

Rule 2,613 Limitations on Corrections of Error
(A) Harmless Error. An error in the admission or the exclusion of evid

By

ence, an en

erally an abuse of diseretion for court to decide mo- [Section 2612.21] "'
tion without first conducting an evidentiary hearin i
J'iag:irdinlf?glle;:t,ion). e ! 2 B 'South Macomb Disposal Autho

_ S can Ins. Co., 243 Mich.
[Section 2612.19] ich. App, 647,

(2000) (“The trial court is precluded

"WMICR 2.612(C)(2). of res judicata from considering iu'

8540
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STATE OF MICHIGAN

COURT OF APPEALS

CURTIS G. KORNEFFEL and MAUREEN A. UNPUBLISHED
KORNEFFEL, August 1, 2000

Plaintiffs- Appellees,

v No. 207234; 208899

Wayne Circuit Court
WENDELL C. FLYNN and MARGARET ANN LC No. 93-334893-CH
FLYNN,

Defendants-Appellants.

Before: Meter, P.J., and Gribbs and Griffin, JJ.

PER CURIAM.

In this action for reasonable rent pursuant to MCL 600.5750; MSA 27A.5750, defendants
appeal an order of judgment in the amount of $1,867,606, rendered in plaintiffs” favor following a bench
trial in Wayne Circuit Court. We affirm.

These consolidated appeals stem from a land contract default and forfeiture by the vendees,
defendants Flynn, of their interest in a mansion and property along the Detroit River in Grosse Ile. The
vendors of the property are plaintiffs, the Komeffels. The origins of this case are related in a prior
published Michigan Supreme Court decision, Flynn v Korneffel, 451 Mich 186, 189-190; 547 NW2d
249 (1996), addressing another aspect of the legal conflict herein:

On February 1, 1980, Michael and Marylou Baghdoian purchased a large
residence situated on a valuable parcel of waterfront property on land contract from
Sam and Pamela Piunti. Plaintiffs in the present proceeding, Wendell and Margaret
Flynn, purchased the Baghdoians’ interest and are the current vendees of the land
contract. Subsequently, plaintiffs failed to pay a $376,040.71 balloon payment that
became due on February 1, 1988.
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Thereafter, the vendors, the Piuntis, declared the contract forfeit and began
summary proceedings in the 33rd District Court. The Flynns neither answered the
complaint nor defended their interest in the summary proceedings. On March 30,
1988, the district court entered a judgment of forfeiture and possession r breach of
land contract. After entry of default, plaintiffs’ ninety-day period of redemption
commenced. To perfect this right, plaintiffs were obligated to pay approximately
$450,000, inclusive of unpaid real estate taxes. While these proceedings were pending,
the current defendants and vendors, Curtis and Maureen Korneffel, purchased the
Piunti’s interest and were substituted in the summary proceedings action. The
redemption period was scheduled to expire June 28, 1988.

The Korneffels obtained a writ of restitution on June 29, 1988." The Flynns thereafter sought to
enforce their right of redemption, unsuccessfully pursuing the matter on appeal to this Court and
ultimately, the Supreme Court. The Supreme Court, in the opinion set forth above, held that the Flynns
did not properly effectuate redemption pursuant to statute and common law; the Court therefore
concluded the judgment of forfeiture and writ of restitution had been properly entered against the
present defendants. See id. at 195-207.

Various stays during the pendency of the Flynns’ appeals allowed them to remain in possession
of the property. Consequently, because defendants continued to hold over on the property, the present
case seeking reasonable rent was instituted by plaintiffs in December 1993. Defendants pleaded only
one affirmative defense to the action: “Another action had been initiated by the same parties involving
the same claims.” Significant to the present appeal, the trial court sanctioned defendants for their failure
to comply with discovery by barring them from presenting any witnesses or exhibits at the bench trial
held in July 1997. The trial culminated in a damage award being entered in favor of plaintiffs for rent,
waste, and taxes owed by defendants. On September 5, 1997, judgment was entered in favor of
plaintiffs in the amount of $1,669,561.80, inclusive of pre-judgment interest, taxable costs, and
mediations sanctions. An order denying defendants’ motion for a new trial was entered on October 17,
1997. On November 7, 1997, the trial court granted plaintiffs’ motion to correct judgment, thereby
increasing the amount of the judgment by $198,045, for a total judgment of $1,867,606. Defendants
now appeal.*

I

' As the Supreme Court noted, id. at 190, n 3, the Flynns “not only defaulted in making the final balloon
payment, but also had filed to make monthly payments on the land contract, and had not paid real
estate taxes on the property for a series of years. In fact, the Flynns did not pay taxes on the property
for the years 1984-1987, and paid less than half the amount due on the contract.

* Two appeals have been consolidated in the present matter: defendants’ appeal by right of the
September 5, 1997, judgment and defendants’ appeal by leave granted of the November 7, 1997,
order correcting judgment.
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Defendants first contend the trial court abused its discretion in precluding them from presenting
any witnesses or exhibits at trial because of their failure to comply with plaintiffs’ pretrial discovery
requests. We disagree.

Defendants did not file a witness list, refused to respond to interrogatories or deposition notices
directed to both defendants and failed to allow plaintiffs access to the property. No discovery response
was given to plaintiffs even though an order to compel discovery was entered on August 12, 1994, and
an order to show cause was entered on August 29, 1994. Plaintiffs ultimately obtained an order
compelling an inspection of the property by plaintiffs’ two expert witnesses. Defendants’ counsel signed
the final pretrial order which clearly stated defendants were not to have witnesses or exhibits.

MCR 2.313(B)(2) provides in pertinent part:

If a party . . . fails to obey an order to provide or permit discovery . . . the court
in which the action is pending may order such sanctions as are just, including, but not
limited to the following:

(a) an order that the matters regarding which the order was entered or other
designated facts may be taken to be established for the purposes of the action in
accordance with the claim of the party obtaining the order;

(b) an order refusing to allow the disobedient party to support or oppose
designate claims or defenses, or prohibiting the party from introducing designated
matters into evidence.

The trial court’s imposition of discovery sanctions is reviewed for an abuse of discretion. Dean
v Tucker, 182 Mich App 27, 32; 451 NW2d 571 (1990); Middleton v Margulis, 162 Mich App
218,223; 412 NW2d 268 (1987). As explained in Dean, supra at 32-33:

Among the factors that should be considered in determining the appropriate
sanction are: (1) whether the violation was wilful or accidental; (2) the party’s history of
refusing to comply with discovery requests (or refusal to disclose witnesses); (3) the
prejudice to the defendant; (4) actual notice to the defendant of the witness and the
length of time prior to trial that the defendant received such actual notice; (5) whether
there exists a history of plaintiff’s engaging in deliberate delay; (6) the degree of
compliance by the plaintiff with other provisions of the court’s order; (7) an attempt by
the plaintiff to timely cure the defect, and (8) whether a lesser sanction would better
serve the interests of justice. This list should not be considered exhaustive. [Footnotes
omitted.

See also Bass v Combs, 238 Mich App 16, 26-27; 604 NW2d 727 (1999); Chrysler Corp v Home
Ins Co, 213 Mich App 610, 612; 540 NW2d 485 (1995); LaCourse v Gupta, 181 Mich App 293,
296-297; 448 NW2d 827 (1989).

-3
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Defendants do not deny there was a failure to comply with discovery in this case. However,
defendants blame their former counsel for the transgressions. After changing counsel, defendants
moved to amend the final pretrial order barring the presentation of evidence, claiming they were
unaware of their former counsel’s failure to provide discovery. Defendants now contend they only
wanted to present two witnesses at trial — an expert on real property valuations to rebut the estimates
and conclusions regarding the property’s value proffered by plaintiffs’ expert, and defendant Wendell
Flynn, who would have testified about improvements made to the property. With regard to the
preclusion of exhibits, defendants contend the trial court abused its discretion in barring them from
presenting pictures showing the condition of the property prior to their purchase to demonstrate the
improvements that they made.

However, the facts defendants now claim they or their expert would have testified to at trial
were precisely the objects of plaintiffs” pretrial discovery requests that were ignored by defendants.
The unanswered interrogatories and request for production of documents served on defendants included
questions concerning improvements made to the property and defendants’ perception of the market
value of the property, for the purpose of determining potential setoffs or information regarding market
and rental value and allowing plaintiffs to validate the potential proofs of defendants. Defendants did not
even attempt to provide plaintiffs with any of this information. Although plaintiffs were aware that
defendants would be potential witnesses, the record indicates defendants refused to provide any
information regarding the substance of their testimony by way of offer of proof prior to trial. Thus,
defendants should not now be heard to complain. In any event, the record indicates defendants were
not restricted in utilizing any of their information regarding improvements in cross-examining plaintiffs’
expert witness at trial.

Defendants cannot sincerely blame their failure to comply with discovery on their former
attorney, because it 5 well established that “notice to an attorney is notice to the client who employs
him.” Reinecke v Sheehy, 47 Mich App 250, 262; 209 NW2d 460 (1973). Moreover, defendant
Wendell Flynn’s affidavit, in which he indicates he was unaware he would be precluded from calling
witnesses at trial, is directly contradicted by the fact that this issue was argued in his presence before the
trial court on September 27, 1995 (per plaintiffs’ motion in limine to bar witnesses), and defendants’
counsel stated on the record there were “probably not” any witnesses that would be presented.
“[W]here the client stands by and permits work to be done, or an argument to be made on his behalf *
* % we think it may fairly be assumed from his silence and acquiescence that he consented thereto.”
Bessman v Weiss, 11 Mich App 528, 531; 161 NW2d 599 (1968), quoting Eggleston v Boardman,
37 Mich 14, 19, 20 (1877). Recourse, if any, lies in an action for professional malpractice against
defendants’ former counsel.

We conclude the record supports plaintiffs’ contention that defendants engaged in a continuous
pattern of delay and repeatedly denied plaintiffs the discovery to which they were entitled. Thus, under
the circumstances, the frial court did not abuse its discretion in imposing sanctions for defendants’ abuse
of the discovery process. Dean, supra.

Il
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Defendants next argue that during trial their counsel attempted to cross-examine plaintiffs’
expert about why he failed to use available single family residential reports instead of reports for
investment properties when estimating rental return, but the trial court improperly cut off this inquiry.
The gist of defendants’ complaint is the trial court based its damage award entirely upon plaintiffs’
expert’s testimony; the expert was, according to defendants, comparing apples to oranges, thereby
reflecting on his competency. Defendants also contend the trial court improperly disallowed cross-
examination of plaintiff Curtis Korneffel with respect to whether money was tendered to plaintiffs before
the redemption period expired; plaintiffs purportedly opened the door to this line of questioning with
testimony that defendants did not timely pay the redemption monies.

The scope and duration of cross-examination of witnesses rests in the trial court’s sound
discretion and exercise of that discretion will not be reversed by the court absent a clear showing of
abuse. Wischmeyer v Schanz, 449 Mich 469, 474-475; 536 NW2d 760 (1995); Gibson v Henkin,
141 Mich App 468, 471; 367 NW2d 418 (1985).

Because this was a bench ftrial, the trial judge was aware that the issue of timeliness of the
redemption payments had been resolved against defendants in Flynn v Korneffel, supra, and ruled this
line of inquiry to be irrelevant in this suit for reasonable rent. We affirm that defendants were properly
foreclosed from using the redemption money issue to impeach the credibility of plaintiff Curtis Komeffel
because that issue had been resolved and in no way affected the credibility of his testimony.

With regard to defendants’ purported inability to cross-examine plaintiffs’ expert witness about
his use or failure to use single family residential reports as the basis of his rental appraisal, the record
belies defendants’ contention that there was never an explanation for the expert’s failure to examine the
residential rental reports. The record indicates the expert testified that the mansion in question, due to
its unusual character, was “not the type of property that’s typically leased or rented in the marketplace”
and, therefore, was not amenable to the usual or typical methods of rent estimations. The expert further
testified he did use information regarding returns for residential property as well as the commercial
segment of the real estate market, taking a “conservative approach” in estimating the market value of
the property. Defendants’ counsel was curtailed in his questioning, but only after he persisted in asking
a question for which the witness testified that he did not know the answer. The question had been
asked and answered. See In re Wardell Jones, 142 Mich App 207, 212; 369 NW2d 212 (1985).
Because the record shows defendants were not unduly limited in their cross-examination of the witness,
we find no abuse of discretion in this regard.

v

Defendants next contend the proofs did not support a finding of waste.’ At trial, plaintiffs
requested damages for waste to the carriage house in the amount of $224,378, which was the amount in

* “Waste” is defined as “Action or inaction by a possessor of land causing unreasonable injury to the
holders of other estates in the same land.” Black’s Law Dictionary, 6th Ed. See also Nusbaum v
Shapero, 249 Mich 252, 263; 228 NW 785 (1930).
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fact awarded by the trial court. Defendants argue his award is contradicted by the absence of
testimony regarding the condition of the carriage house in 1981 compared to its condition in 1996 and
the dearth of testimony that the condition of the carriage house detracted from the property’s overall
value, which increased from $1,150,000 in 1988 to $2,250,000 at the time of trial.

Findings of fact are reviewed under a clearly erroneous standard. MCR 2.613(C); Walters v
Snyder, 239 Mich App 453, 456; 608 NW2d 97 (2000). A finding is clearly erroneous when,
although there is evidence to support it, the reviewing court on the entire record is left with the definite
and firm conviction that a mistake has been committed. Id.

Plaintiffs’ expert testified on cross-examination that he did inspect the interior and exterior of the
carriage house in September 1995 while it was occupied by defendants. He took photographs of the
property, including the carriage house, at that time and again in January 1997. He testified he was also
on the property after possession was returned to plaintiffs. The expert’s written estimate of reasonable
rental value indicates the wooden frame carriage house “had been partially demolished and was left
needing extensive reconstruction and renovation.” The report further stated that

The estimated cost to reconstruct and renovate the partially demolished carriage house
has been reviewed and is found to be a reasonable estimation to put this home back in
livable condition. These costs were prepared by a professional cost estimator utilizing
the current R. S. Means cost manual. The total cost before an allowance for
contingencies is $208,681 and with the inclusion of a reasonable allowance of 5% for
same is rounded to $220,000.

Pictures of the demolition are contained in this expert’s estimate of reasonable rental. The
expert further noted that defendants removed “significant portions of the interior,” removed “the eastern
portion of the building area and basically the back section . . . of the carriage house has been removed
as well as other portions of the structure.” The carriage house thus decreased the value of the property
as a whole.

A review of the record leads this Court to the conclusion that the testimony and exhibits
produced in conjunction with the expert’s presentation contradict defendants’ contention that there was
no evidence the carriage house diminished the property’s value in some way. Although the overall value
of the mansion and property substantially increased over the term of the holding over by defendants, the
values would have increased more but for the waste/damages committed by defendants. Therefore, we
conclude the trial court’s findings of fact regarding waste were not clearly erroneous. Walters, supra.

\Y%

Defendants next argue they put over $1.4 million in improvements into the property and were
entitled to a setoff or credit for those improvements against reasonable rent. Although the trial court
permitted defendants limited questioning regarding improvements, they now maintain they were unfairly
precluded, for the reasons stated in subsections I and II of this opinion, supra, from presenting proofs

-6-
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about the substantial improvements they made while in possession of the property. Defendants contend
“because this is primarily an action for equitable rent, equitable standards must be applied.”™

We have already determined, supra, that the trial court properly refused to allow defendants to
testify or produce any evidence regarding improvements that were made to the property. Many of
plaintiffs” ignored discovery inquiries were directed to the topic of improvements. Thus, when this issue
is viewed in conjunction with the sanctions imposed and the reasons for such sanctions, we conclude the
trial court did not abuse its discretion in excluding evidence of a setoff. Moreover, defendants did not
plead any affirmative defense in their answer relating to a setoff or improvements as required by MCR
2.111(F)(3)(b) and (c), and therefore have waived this defense. Travelers Ins Co v Detroit Edison
Co, 237 Mich App 485, 494-495; 603 NW2d 317 (1999). Finally, the land contract itself specifically
provided in paragraph 3(f) that

If the purchaser shall fail to perform this contract or any part thereof, the Seller
immediately after such default shall have the right to declare the same forfeited and void,
and retain whatever may have been paid hereon, and all improvements that may have
been made upon the premises, together with additions and accretions thereto, and
consider and treat the Purchaser as his tenant holding over without permission. . . .

Consequently, by virtue of the terms of the land contract, when defendants defaulted, they lost whatever
they paid on the contract as well as the value of the improvements. For these reasons, defendants’
argument is meritless.

VI

Detendants next complain the trial court abused its discretion by not excluding and by relying on
plaintiffs’ expert’s testimony where his calculations regarding reasonable rent were speculative because
such calculations were based on rates of return for investment properties rather than more analogous
single family residences. We disagree.

Defendants neither objected to the expert witnesses” testimony as speculative nor moved to
exclude such testimony, and in fact stipulated to entry of the expert’s appraisal report. In any event, as
previously noted, the expert testified that this mansion type of residence, is “not the type of property

1 This case is in fact grounded in a statutory remedy. It is a request for reasonable rent pursuant

to MCL 600.5750; MSA 27A.5750, which states in pertinent part:

The remedy provided by summary proceedings is in addition to, and not
exclusive of, other remedies, either legal, equitable or statutory. . .. The plaintiff
obtaining a judgment for possession of any premises under this chapter is entitled to a
civil action against the defendant for damages from the time of forcible entry or detainer,
or trespass, or of the notice of forfeiture, notice to quit or demand for possession, as the
case may be.
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that’s typically leased or rented in the marketplace” and, therefore, the typical or normal way in which a
real estate appraiser would estimate rent was not applicable. The expert did not find any comparable
rental properties and thus utilized a return on investment approach. Under the circumstances, the trial
court did not abuse its discretion in admitting the expert testimony and, further, did not clearly err in its
findings of fact in this regard. Phillips v Deihm, 213 Mich App 389, 401-402; 541 NW2d 566
(1995).
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VII

Defendants’ remaining appellate issues concern the propriety of the trial court’s issuance of an
order correcting the original judgment. Plaintiffs served their motion to correct judgment on defendants
on October 20, 1997, eight days before defendants filed the present appeal. While the appeal was
pending, the trial court modified the judgment by entering its order of November 21, 1997, increasing
the judgment by $198,045. Defendants now claim the trial court was without jurisdiction to correct the
Jjudgment, the original judgment amount was stipulated to, and no clerical error in the original judgment
warranted amendment. We disagree.

The question of the trial court’s jurisdiction is one of law that we review de novo. Bruwer v
Oalks (On Remand), 218 Mich App 392, 395; 554 NW2d 345 (1996). We review the trial court’s
decision to correct the judgment for an abuse of discretion. Detroit Free Press, Inc v Dep’t of State
Police, 233 Mich App 554, 556; 593 NW2d 200 (1999); McDonald’s Corp v Twp of Canton, 177
Mich App 153, 158; 441 NW2d 37 (1989).

In support of their argument that the trial court did not have jurisdiction to amend the judgment
after an appeal had been taken, defendants cite MCR 7.208(A), which provides in part:

After a claim of appeal is filed or leave to appeal is granted, the trial court or
tribunal may not set aside or amend the judgment or order appealed from except by
order of the Court of Appeals, by stipulation of the parties, or as otherwise provided by
law. . ..

A review of the record indicates the motion to correct judgment was precipitated by the
following circumstances. At the time of trial, plaintiffs did not seek to recover, as an element of
damages, those taxes which had been paid into an escrow account by defendants at the time of trial, but
only taxes that were unpaid from March 1, 1996, amounting to $24,221. The trial court ultimately
compensated plaintiffs for these taxes, including the exact amount requested by plaintiffs in the judgment
rendered in their favor. Further, at the conclusion of the bench trial, the trial court expressly determined
there would not be a setoff for real estate taxes paid by defendants against the reasonable rent.
However, during the course of the parties’ argument on posttrial motions, defendants’ attorney, without
the benefit of the trial transcript, erroneously (but we presume, inadvertently) led the court to believe the
matter of a setoff or credit for real estate taxes had not been argued or settled during trial. As a result,
the trial court reduced the judgment amount by $209,000, crediting defendants for taxes paid into the
escrow account. Plaintiffs thereafter filed a motion to correct judgment. The day before the motion was
heard, both parties’ counsel received the trial transcript, which in fact showed that the issue of a setoff
for paid taxes in fact had been addressed and rejected by the trial court during the trial. The trial court
consequently amended and increased the judgment to conform to the proofs and to reflect its original
holding that defendants were not entitled to a setoff for paid taxes.

On the basis of these facts, plaintiffs argue that the language “as otherwise provided by law”
contained in MCR 7.208(A) allows an amendment of judgment pursuant to MCR 2.612(C)(1)(a) or
(c), which provides in pertinent part:
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On motion and on just terms, the court may relieve a party or the legal
representative of a party from a final judgment, order, or proceeding on the following
grounds:

(a) Mistake, inadvertence, surprise, or excusable neglect.

* ok ok

(c) Fraud (intrinsic or extrinsic), misrepresentation, or other misconduct of an
adverse party.

Reconciliation of the provisions of MCR 2.612 with MCR 7.208 is problematic, however, as
recognized in Dean & Longhofer, Michigan Court Rules Practice (4th ed), Author’s Commentary,
§ 2612.20, pp 487-488:

The effect of a pending appeal on the power of the trial court to grant relief
under MCR 2.612(C), however, creates problems. MCR 7.208(A) provides that,
after a claim of appeal is filed or leave to appeal granted, the trial court may not set
aside or amend the judgment or order appealed from except by order of the court of
appeals, by stipulation of the parties, or otherwise provided by law. Yet the time for
filing a motion seeking relief from the judgment continues to run while the case is
pending on appeal. This leads to undesirable complications, either requiring a party
seeking relief from judgment to present its grounds first to the appellate court, which
may then remand the case to the trial court if the grounds are well taken, or requiring the
motion to be filed in the trial court while the appeal is pending although the court cannot
act upon it until the case is remanded. Under the latter approach, the trial court could
indicate its intention to grant the motion upon remand, and a remand could then be
obtained from the appellate court under MCR 7.211(C).

Such a complicated situation exists here, where at the time the trial court issued its order correcting the
judgment, the lower court record had already been transferred to this Court pursuant to defendants’
appeal, thereby depriving the trial court of jurisdiction to enter the order. See MCR 7.208(C).
However, we conclude that, given the unusual circumstances, it would be a waste of judicial resources
to remand this matter to the trial court to do what has already been done. Therefore, in lieu of
remanding to the trial court for correction of the judgment, we will treat the order of November 21,
1997, as though it was entered nunc pro tunc. Cf. Safie Enterprises, Inc v Nationwide Mutual Fire
Ins Co, 146 Mich App 483, 491-493; 381 NW2d 747 (1985); Jefferson Maintenance Co v Detroit
Electrotype Co, 7 Mich App 619, 622-623; 152 NW2d 699 (1967).

Defendants nonetheless argue that plaintiffs stipulated to a setoff of taxes. However, a review of
the record does not bear this out, but rather indicates plaintiffs’ attorney expressly told the court that
“my clients are not stipulating to the decisions of the court that led to the offset or credit, and we reserve
the right of appeal as to the credit; but we have agreed to the amount that if a credit were given for prior
taxes that this should be the amount.”
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Finally, defendants argue there was no clerical mistake warranting a correction of the judgment.
Plaintiffs originally filed their motion to correct judgment pursuant to MCR 2.612(A), citing clerical error
as the ground for amendment. However, upon receipt and review of the trial transcript, plaintiffs
concluded that the grounds cited in MCR 2.612(C) more accurately covered these circumstances and
framed their argument accordingly. We agree that the issue falls within the purview of MCR 2.612(C).
Most important is that the result properly reflected the trial court’s original findings rendered at the
conclusion of the trial. The trial court therefore did not abuse its discretion in correcting the judgment.

Affirmed.

/s/ Patrick M. Meter
/s/ Roman S. Gribbs
/s/ Richard Allen Griffin
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